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INTRODUCTION

This chapter contains the Third Edition of the ABA Criminal Justice
Standards on Guilty Pleas, which were last revised in 1979. The stan-
dards in this chapter deal principally with the plea of guilty and to
some extent with the related, although less frequently used, plea of nolo
contendere. They include not only standards for procedures to be fol-
lowed by a court in taking the plea of guilty but also standards to gov-
ern the common practice of negotiating between prosecutors and
defense counsel with a view to reaching agreement on terms upon
which a guilty plea will be tendered.

In the twenty years since these standards were last considered, the
context in which guilty pleas are negotiated and entered has changed in
important ways. The adoption of sentencing guidelines and mandatory
minimum sentences, both in the federal system and in many states, has
reduced courts” sentencing discretion, tying the sentencing conse-
quences of a guilty plea more directly to the agreement between the
prosecution and the defendant. Meanwhile, the collateral consequences
of convictions, including guilty pleas, have increased dramatically as a
result of recidivist sentencing provisions and sentencing guidelines, as
well as an increasing body of civil sanctions such as forfeitures, depor-
tation, disqualification to receive government benefits, and the like. This
has also diminished the significance of the distinction between pleading
guilty to a felony or a misdemeanor, as the latter may also carry signif-
icant future consequences for the defendant.

As the direct and collateral consequences of guilty pleas have
increased, practices in this area have likewise changed and evolved.
Partly in response to the increasing severity of the consequences that
follow from a plea of guilty, states and federal jurisdictions have devel-
oped a range of alternatives to guilty pleas, such as pretrial diversion
programs, that offer a noncriminal resolution in less serious cases. The
importance of defense counsel’s role in advising his or her client has
grown—as has the difficulty of fulfilling that task—and it has become
increasingly important for the court to engage in a meaningful colloquy
with the defendant to ensure that a guilty plea is being knowingly and
voluntarily entered (and to protect the finality of pleas that are entered).

At the same time, guilty pleas continue to be the predominant
method by which most criminal cases are resolved—approximately
93 percent of cases in the federal system and approximately 91 percent
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xii ABA Standards for Criminal Justice Pleas of Guilty

in the states.! Thus, at the same time that collateral proceedings have
created new pressures to challenge convictions based upon guilty pleas,
the broad reliance of the criminal justice system on guilty pleas as a
means of resolving cases has increased the importance of such resolu-
tions. Guilty pleas also continue to have a significant effect in shaping
public perceptions of the criminal justice system. Given the dominance
of this mode of conviction, public confidence in the fair and effective
administration of justice requires that the plea process itself be viewed
as legitimate. As these Standards reflect, greater transparency and inclu-
siveness in the plea process further this goal.

In order to ensure that these standards have continued vitality, and
that they address the important issues related to guilty pleas, the ABA
Criminal Justice Standards Committee undertook to revisit the Second
Edition of the Guilty Plea Standards and to issue a third edition.

Development of the Third Edition Standards

In 1996, the Standards Committee appointed a Subcommittee on
Guilty Pleas to take stock of the standards, and to recommend changes
needed to bring them up to date. Their work was presented to Stan-
dards Committee, and a two-year process of debate and drafting
ensued, including numerous meetings of the Committee and Subcom-
mittee. Participants in this process included judges, prosecutors,
defense counsel, academics, and other practitioners from state and fed-
eral offices across the United States. In addition, many comments were
received on drafts of the proposed Standards, which were widely cir-
culated nationwide. After vigorous debate on the issues and practices in
different jurisdictions, the participants reached a broad consensus on
the rules that should apply. In November of 1996, a proposed Third Edi-
tion of the Guilty Plea Standards was presented to the Council for a first
reading, and in April of 1997, the standards were adopted unanimously
by the Council at the second reading. They were passed by the House of
Delegates in August 1997.

The drafters concluded that major changes were not necessary in the
overall organization and approach of the Guilty Plea Standards. The

1. See Administrative Office of the United States Courts, Judicial Business of the United
States Courts, 1997 Report of the Director, Table D-7 (1998); U.S. Department of Justice,
Bureau of Justice Statistics, Sourcebook of Criminal Justice Statistics, 1997, Felony Sentences
in State Courts, Table 5.47 (1998).
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underlying philosophy of these standards, which seeks to strike a bal-
ance by ensuring the fairness of the process preceding the entry of a
guilty plea, so as better to assure the finality of a conviction once a
guilty plea has been entered and accepted, remains vital. At the same
time, it was important to recognize that, increasingly, the subject area
of guilty pleas cannot be isolated from the related issues of sentencing
and the other types of penalties that are related to criminal misconduct.
In light of changes in all of these areas, the Third Edition seeks to clar-
ify the roles, and responsibilities, of the prosecutor, defense attorney
and judge, respectively, with respect to guilty pleas.

While these standards are described in detail below, the principal
changes include a new standard that addresses Pretrial Diversion, and
new or amended provisions that address such issues as advice to the
defendant on the collateral consequences of a guilty plea, negotiation of
criminal and civil penalties and restitution as part of a plea agreement,
and the interplay of discovery obligations and guilty plea negotiations.
In addition, the proposed Standards include refinements of the role of
the court, the prosecutor, and defense counsel, as well as recognition of
the interests of the public at large and of individual victims in connec-
tion with the plea process.

Philosophy of the Guilty Plea Standards

These standards reflect the conclusion—as a matter of law and
policy—that permitting the negotiated resolution of criminal cases
through the entry of guilty pleas is an appropriate and beneficial part of
the criminal justice system, and indeed, is necessary to ensure the con-
tinued functioning of the system in those cases that go to trial. The
underlying philosophy that guides the Third Edition is that the guilty
plea standards should and do emphasize the importance of both fair-
ness and finality in guilty pleas. The procedures for negotiation of plea
agreements, and for the acceptance of guilty or nolo contendere pleas,
should be designed to ensure that the defendant is provided with the
information and legal advice necessary to make an informed and vol-
untary plea. Once having entered a plea, however, it should be diffi-
cult to withdraw or attack that plea unless it can be demonstrated that
the plea was not entered on a knowing or voluntary basis, or is other-
wise unjust.

As a constitutional matter, the Supreme Court has long held that,
although the availability of a lesser sentence through the plea bargain-
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ing process may place pressure on the defendant to forego his trial
rights, it is not unconstitutionally coercive to allow prosecutors to nego-
tiate with defendants for the entry of a guilty plea. In Bordenkircher v.
Hayes,? for example, the Court emphasized the “mutuality” of the
process for defendants and prosecutors, each of whom may have “his
own reasons for wanting to avoid trial.” The Court concluded that,
advised by competent counsel, defendants are “presumptively capable
of intelligent choice in response to prosecutorial persuasion,” and are
unlikely to be driven to plead guilty despite their innocence. By toler-
ating the negotiation of pleas, the Court “has necessarily accepted as
constitutionally legitimate the simple reality that the prosecutor’s inter-
est at the bargaining table is to persuade the defendant to forego his
right to plead not guilty.”?

In so holding, the Supreme Court has recognized the practical neces-
sity of allowing some form of plea bargaining, and the reality that plea
agreements allow an oversupply of cases to be processed through an
under-funded criminal justice system.* In describing plea bargaining
as an “essential component of the administration of justice,” the Court
has acknowledged the practical underpinnings of this conclusion: “If
every criminal charge were subjected to a full-scale trial, the States and
the Federal Government would need to multiply by many times the
number of judges and court facilities.”*

The constitutionality of plea agreements, of course, is a separate issue
from whether their use constitutes sound policy for the criminal justice
system. Notably, plea agreements are endorsed not only by the ABA but
also by the Federal Rules of Criminal Procedure,® the Model Code of

2. 434 U.S. 357, 363 (1978).

3. Id. at 364 (citing Chaffin v. Stynchcombe, 412 U.S. 17, 31 (1973)). Accord, Corbitt v.
New Jersey, 439 U.S. 212, 221 (1978) (upholding sentencing scheme which allowed defen-
dant to avoid life imprisonment by entering nolo contendere plea and holding that, as in
Bordenkircher, “the probability or certainty of leniency in return for a plea did not invali-
date the mandatory penalty imposed after a jury trial”).

4. When a jurisdicion curtails the use of plea bargaining, the immediate result is to
increase dramatically the number of cases that proceed to trial. See, e.g., Roland Acevedo,
Note: Is a Ban on Plea Bargaining an Ethical Abuse of Discretion? A Bronx County, New York
Case Study, 64 FORDHAM L. REV. 987, 998 (1995) (guilty pleas decreased 11% and backlog
of pending cases increased 24%).

5. Santobello v. New York, 404 U.S. 257, 260-261 (1971).

6. FED. R. Crim. P. 11(e)(1) (prosecutor and defense counsel “may engage in discus-
sions with a view toward reaching an agreement” on the terms of a plea of guilty).
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Pre-Arraignment Procedure,” and the Uniform Rules of Criminal Pro-
cedure.® Only the National Advisory Commission has recommended
against allowing plea agreements to be negotiated, and that position
has not been followed.’?

This body of standards recognizes the utility and necessity of allow-
ing plea agreements. Even if the criminal justice system had all of the
resources it could possibly use, there still would remain cases in which
plea agreements would be appropriate. For example, a case that may
appear to be one of first-degree murder at the time of indictment, may
appear to the prosecutor as a manslaughter case once discovery proce-
dures are completed and unknown facts are revealed. Despite the first-
degree murder indictment, a plea to manslaughter in such a case may
be to the mutual advantage of prosecution, defense, and the criminal
justice system generally.

There are, moreover, potential benefits to the defendant from the
entry of a guilty plea. The plea provides a means by which the defen-
dant may acknowledge guilt and manifest a willingness to acknowl-
edge responsibility for his or her conduct. Pleas to lesser offenses make
possible alternative correctional measures better adapted to achieving
the purposes of correctional treatment, and often prevent undue harm
to the defendant from the form of conviction. Also, plea agreements
make it possible to grant concessions to a defendant who has given or
offered cooperation in the prosecution of other offenders. These con-
siderations as well as others provide justifications for granting charge
and sentence concessions to a defendant who enters a plea of guilty or
nolo contendere.

At the same time, while it is not unconstitutional for prosecutors to
seek to induce defendants to plead guilty, these standards recognize
that defendants should have a right to go to trial, and as a matter of
sound criminal justice policy, should not be unduly pressured to forego
that right. Participants in the criminal justice system may feel pressured
to conclude plea agreements due to a lack of sufficient resources in

7. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.3(1) (1975) (“[a]t the request of
either party, the parties shall meet to discuss the possibility” of negotiating a guilty plea
agreement).

8. UNik. R. Crim. P. 443(a) (1987) (“[t]he parties may agree that the defendant will
plead” on specified conditions).

9. NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS,
Courrs, Standard 3.1 (1973).
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many parts of the country. Every possible effort should be made, there-
fore, to persuade legislatures to appropriate such funds as are necessary
for additional judges, prosecutors, defense lawyers, and other person-
nel. Even leaving aside financial issues, prosecutors and judges should
keep in mind that the defendant always has a right to plead not guilty
and to choose to go to trial. Neither should seek to compromise or
threaten that right.

In sum, the objective of the following standards is not to bring about
a substantial change in the practice whereby guilty pleas are negoti-
ated and accepted. The objective instead is to formulate procedures that
will maximize the fairness of the process and the likelihood that the
defendant has entered such a plea knowingly and voluntarily, fully
understanding the consequences. The corresponding benefit, to the sys-
tem, is that following such procedures will also protect convictions
entered on guilty pleas from later attack, and will enhance the finality of
judgments so rendered.

Outline of the Standards

Part I of these standards concerns the process of “receiving and acting
upon the plea.” Significantly, this Part includes, among other things,
standards addressing the advice that must be given to the defendant
by the court before accepting a guilty plea (Standard 14-1.4), the court’s
inquiry to ensure that the defendant’s plea is voluntary (Standard
14-1.5), and the steps to be taken by the court to ensure that there is a
factual basis for the plea (Standard 14-1.6).

Part II of these standards concerns the “withdrawal of the plea.” This
addresses the standards for the defendant’s withdrawal of a plea of
guilty or nolo contendere, both before and after sentence, and the
admissibility of statements made by the defendant in connection with
proceedings on pleas that are later withdrawn.

Part III of these standards concerns “plea discussions and plea agree-
ments.” This Part sets forth basic standards describing the proper role of
the prosecutor (Standard 14-3.1), defense counsel (Standard 14-3.2) and
the court (Standard 14-3.3) in the plea negotiation and review process.
This Part also addresses admissibility questions concerning nolo con-
tendere pleas and pleas that are not accepted by the court.

Finally, the Third Edition contains a new Part IV, which approves
the use of pretrial diversion programs, and sets forth some standards
for the development of such programs.



BLACK-LETTER
PLEAS OF GUILTY STANDARDS

PART I.

RECEIVING AND ACTING
UPON THE PLEA

Standard 14-1.1. Pleading by defendant; alternatives

(a) A defendant may plead not guilty, guilty, or (when allowed
under the law of the jurisdiction) nolo contendere. A plea of guilty
or nolo contendere should be received only from the defendant
personally in open court, except when the defendant is a corpora-
tion, in which case the plea may be entered, with due corporate autho-
rization, by counsel or a corporate officer. A defendant may plead
nolo contendere only with the consent of the court.

(b) As part of the plea process, appropriate consideration should be
given to the views of the parties, the interests of the victims and the
interest of the public in the effective administration of justice.

Standard 14-1.2. Pleading to other offenses

Upon entry of a plea of guilty or nolo contendere or after conviction
on a plea of not guilty, the defendant’s counsel may request per-
mission for the defendant to enter a plea of guilty or nolo contendere
as to other crimes committed within the jurisdiction of coordi-
nate courts of that government. Upon written approval of the prose-
cuting attorney of the governmental unit in which these crimes are
charged or could be charged, the defendant should be allowed to
enter the plea (subject to the court’s discretion to refuse a nolo
contendere plea). Entry of such a plea constitutes a waiver of the
following: venue, as to crimes committed in other governmental
units of the government; and formal charge, as to offenses not yet
charged.
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Standard 14-1.3. Aid of counsel; time for deliberation

(a) A defendant should not be called upon to plead until an oppor-
tunity to retain counsel has been afforded o, if eligible for appoint-
ment of counsel, until counsel has been appointed or waived. A
defendant with counsel should not be required to enter a plea if coun-
sel makes a reasonable request for additional time to represent the
defendant’s interests.

(b) When a defendant has properly waived counsel and tenders a
plea of guilty or nolo contendere, the court should not accept the plea
unless it is reaffirmed by the defendant after a reasonable time for
deliberation, set by rule or statute, after the defendant received the
advice from the court required in standard 14-1.4.

Standard 14-1.4. Defendant to be advised

(a) The court should not accept a plea of guilty or nolo contendere
from a defendant without first addressing the defendant personally
in open court and determining that the defendant understands:

(i) the nature and elements of the offense to which the plea is
offered, and the terms and conditions of any plea agreement;

(i) the maximum possible sentence on the charge, including that
possible from consecutive sentences, and the mandatory minimum
sentence, if any, on the charge, or any special circumstances affect-
ing probation or release from incarceration;

(iii) that, if the defendant has been previously convicted of an
offense and the offense to which the defendant has offered to plead
is one for which a different or additional punishment is authorized
by reason of the previous conviction or other factors, the fact of
the previous conviction or other factors may be established after
the plea, thereby subjecting the defendant to such different or
additional punishment;

(iv) that by pleading guilty the defendant waives the right to a
speedy and public trial, including the right to trial by jury; the right
to insist at a trial that the prosecution establish guilt beyond a
reasonable doubt; the right to testify at a trial and the right not to
testify at a trial; the right at a trial to be confronted by the wit-
nesses against the defendant, to present witnesses in the defen-
dant’s behalf, and to have compulsory process in securing their
attendance;
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(v) that by pleading guilty the defendant generally waives the right
to file further motions in the trial court, such as motions to object to
the sufficiency of the charging papers to state an offense or to evi-
dence allegedly obtained in violation of constitutional rights; and

(vi) that by pleading guilty the defendant generally waives the
right to appeal, except the right to appeal a motion that has been
made, ruled upon and expressly reserved for appeal and the right to
appeal an illegal or unauthorized sentence.

(b) If the court is in doubt about whether the defendant comprehends
his or her rights and the other matters of which notice is required to be
supplied in accordance with this standard, the defendant should be
asked to repeat to the court in his or her own words the information
about such rights and the other matters, or the court should take such
other steps as may be necessary to assure itself that the guilty plea is
entered with complete understanding of the consequences.

(c) Before accepting a plea of guilty or nolo contendere, the court
should also advise the defendant that by entering the plea, the defen-
dant may face additional consequences including but not limited to
the forfeiture of property, the loss of certain civil rights, disqualifica-
tion from certain governmental benefits, enhanced punishment if the
defendant is convicted of another crime in the future, and, if the
defendant is not a United States citizen, a change in the defendant’s
immigration status. The court should advise the defendant to con-
sult with defense counsel if the defendant needs additional infor-
mation concerning the potential consequences of the plea.

(d) If the defendant is represented by a lawyer, the court should not
accept the plea where it appears the defendant has not had the effec-
tive assistance of counsel.

Standard 14-1.5. Determining voluntariness of plea

The court should not accept a plea of guilty or nolo contendere
without first determining that the plea is voluntary. By inquiry of
the prosecuting attorney, the defendant, and defense counsel, if any,
the court should determine whether the tendered plea is the result
of prior plea discussions and a plea agreement, and, if it is, what dis-
cussions were had and what agreement has been reached. If the plea
agreement contemplates the granting of charge or sentence conces-
sions which are subject to judicial approval, the court should advise
the defendant, consistent with standard 14-3.3(e), whether with-
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drawal of the plea will be allowed if the charge or sentence conces-
sions are rejected. The court should address the defendant personally
to determine whether any other promises or any force or threats were
used to obtain the plea.

Standard 14-1.6. Determining factual basis of plea

(a) In accepting a plea of guilty or nolo contendere, the court should
make such inquiry as may be necessary to satisfy itself that there is a
factual basis for the plea. As part of its inquiry, the defendant may
be asked to state on the record whether he or she agrees with, or in the
case of a nolo contendere plea, does not contest, the factual basis as
proffered.

(b) Whenever a defendant pleads nolo contendere or pleads guilty
and simultaneously denies culpability, the court should take special
care to make certain that there is a factual basis for the plea. The offer
of a defendant to plead guilty should not be refused solely because
the defendant refuses to admit culpability. Such a plea may be
refused where the court has specific reasons for doing so which are
made a matter of record.

Standard 14-1.7. Record of proceedings

A verbatim record of the proceedings at which the defendant enters
a plea of guilty or nolo contendere should be made and preserved.
The record should include the court’s advice to the defendant (as
required in standard 14-1.4), the inquiry into the voluntariness of the
plea (as required in standard 14-1.5), and the inquiry into the factual
basis of the plea (as required in standard 14-1.6). Such proceedings
should be held in open court unless good cause is present for the
proceedings to be held in chambers. For good cause, the judge may
order the record of such proceedings to be sealed.

Standard 14-1.8. Consideration of plea in final
disposition

(a) The fact that a defendant has entered a plea of guilty or nolo
contendere should not, by itself alone, be considered by the court as a
mitigating factor in imposing sentence. It is proper for the court to
approve or grant charge and sentence concessions to a defendant who
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enters a plea of guilty or nolo contendere when consistent with gov-
erning law and when there is substantial evidence to establish, for
example, that:

(i) the defendant is genuinely contrite and has shown a willing-
ness to assume responsibility for his or her conduct;

(ii) the concessions will make possible alternative correctional
measures which are better adapted to achieving protective, deter-
rent, or other purposes of correctional treatment, or will prevent
undue harm to the defendant from the form of conviction;

(iii) the defendant, by making public trial unnecessary, has
demonstrated genuine remorse or consideration for the victims of
his or her criminal activity; or

(iv) the defendant has given or agreed to give cooperation.

(b) The court should not impose upon a defendant any sentence in
excess of that which would be justified by any of the protective, deter-
rent, or other purposes of the criminal law because the defendant
has chosen to require the prosecution to prove guilt at trial rather than
to enter a plea of guilty or nolo contendere.

PART II.
WITHDRAWAL OF THE PLEA

Standard 14-2.1. Plea withdrawal and specific
performance

(a) After entry of a plea of guilty or nolo contendere and before sen-
tence, the court should allow the defendant to withdraw the plea for
any fair and just reason. In determining whether a fair and just rea-
son exists, the court should also weigh any prejudice to the prosecu-
tion caused by reliance on the defendant’s plea.

(b) After a defendant has been sentenced pursuant to a plea of
guilty or nolo contendere, the court should allow the defendant to
withdraw the plea whenever the defendant, upon a timely motion for
withdrawal, proves that withdrawal is necessary to correct a mani-
fest injustice. A timely motion for withdrawal is one made with due
diligence, considering the nature of the allegations therein.

(i) Withdrawal may be necessary to correct a manifest injustice
when the defendant proves, for example, that:
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(A) the defendant was denied the effective assistance of coun-
sel guaranteed by constitution, statute, or rule;

(B) the plea was not entered or ratified by the defendant or a
person authorized to so act in the defendant’s behalf;

(C) the plea was involuntary, or was entered without knowl-
edge of the charge or knowledge that the sentence actually
imposed could be imposed;

(D) the defendant did not receive the charge or sentence con-
cessions contemplated by the plea agreement and the prosecut-
ing attorney failed to seek or not to oppose these concessions as
promised in the plea agreement; or

(E) the defendant did not receive the charge or sentence con-
cessions contemplated by the plea agreement, which was either
tentatively or fully concurred in by the court, and the defendant
did not affirm the plea after being advised that the court no
longer concurred and after being called upon to either affirm or
withdraw the plea; or

(F) the guilty plea was entered upon the express condition,
approved by the judge, that the plea could be withdrawn if the
charge or sentence concessions were subsequently rejected by
the court.

(ii) The defendant may move for withdrawal of the plea without
alleging that he or she is innocent of the charge to which the plea
has been entered.

(c) As an alternative to allowing the withdrawal of a plea of guilty
or nolo contendere, the court may order the specific performance by
the government of promises or conditions of a plea agreement where
it is within the power of the court and the court finds, in its discretion,
that specific performance is the appropriate remedy for a breach of
the agreement.

Standard 14-2.2. Withdrawn plea and discussions not
admissible

(a) A plea of guilty or nolo contendere that has been withdrawn
should not be admitted as evidence against the defendant in any
criminal or civil action or administrative proceedings.

(b) Any statement made in the course of any proceedings concern-
ing a plea of guilty or nolo contendere that has been withdrawn, or
in plea discussions with the prosecuting attorney that result in a plea
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of guilty or nolo contendere that is later withdrawn, should not be
admitted as evidence against the defendant in any criminal or civil
action or administrative proceedings, except that such a statement
may be admitted:

(i) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record,
and in the presence of counsel; or

(ii) in any proceeding in which another statement made in the
course of the same plea or plea discussions has been introduced
and the statement ought in fairness be considered contemporane-
ously with it.

PART IIL.

PLEA DISCUSSIONS AND
PLEA AGREEMENTS

Standard 14-3.1. Responsibilities of the prosecuting
attorney

(a) The prosecuting attorney may engage in plea discussions with
counsel for the defendant for the purpose of reaching a plea agree-
ment. Where the defendant has properly waived counsel, the prose-
cuting attorney may engage in plea discussions with the defendant.
Where feasible, a record should be made and preserved for all such
discussions with the defendant.

(b) The prosecuting attorney should make known any policies he or
she may have concerning disposition of charges by plea or diversion.

(c) The prosecuting attorney, in considering a plea agreement, may
agree to one or more of the following, as dictated by the circum-
stances of the individual case:

(i) to make or not to oppose favorable recommendations or to
remain silent as to the sentence which should be imposed if the
defendant enters a plea of guilty or nolo contendere, including
such terms of the sentence as criminal forfeiture, restitution, fines
and alternative sanctions;

(ii) to dismiss, to seek to dismiss, or not to oppose dismissal of
the offense charged if the defendant enters a plea of guilty or nolo
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contendere to another offense reasonably related to defendant’s

conduct;

(iii) to dismiss, to seek to dismiss, or not to oppose dismissal of
other charges or potential charges if the defendant enters a plea of
guilty or nolo contendere;

(iv) where appropriate, to enter an agreement with the defendant
regarding the disposition of related civil matters to which the gov-
ernment is or would be a party, including civil penalties and/or
civil forfeiture; or

(v) in lieu of a plea agreement, to enter an agreement permitting
the diversion of the case from the criminal process where appro-
priate and permissible to do so.

(d) Similarly situated defendants should be afforded equal plea
agreement opportunities.

(e) The prosecuting attorney should make every effort to remain
advised of the attitudes and sentiments of victims and law enforce-
ment officials before reaching a plea agreement.

(f) The prosecuting attorney should not knowingly make false
statements or representations as to law or fact in the course of plea
discussions with defense counsel or the defendant.

(g) The prosecuting attorney should not, because of the pendency
of plea negotiations, delay any discovery disclosures required to be
made to the defense under applicable law or rules.

(h) In connection with plea negotiations, the prosecuting attorney
should not bring or threaten to bring charges against the defendant or
another person, or refuse to dismiss such charges, where admissible
evidence does not exist to support the charges or the prosecuting
attorney has no good faith intention of pursuing those charges.

Standard 14-3.2. Responsibilities of defense counsel

(a) Defense counsel should keep the defendant advised of devel-
opments arising out of plea discussions conducted with the prose-
cuting attorney, and should promptly communicate and explain to the
defendant all plea offers made by the prosecuting attorney.

(b) To aid the defendant in reaching a decision, defense counsel,
after appropriate investigation, should advise the defendant of the
alternatives available and address considerations deemed important
by defense counsel or the defendant in reaching a decision. Defense
counsel should not recommend to a defendant acceptance of a plea
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unless appropriate investigation and study of the case has been
completed.

(c) Defense counsel should conclude a plea agreement only with
the consent of the defendant, and should ensure that the decision
whether to enter a plea of guilty or nolo contendere is ultimately
made by the defendant.

(d) Defense counsel should not knowingly make false statements
or representations as to law or fact in the course of plea discussions
with the prosecuting attorney.

(e) At the outset of a case, and whenever the law, nature and cir-
cumstances of the case permit, defense counsel should explore the
possibility of a diversion of the case from the criminal process.

(f) To the extent possible, defense counsel should determine and
advise the defendant, sufficiently in advance of the entry of any plea,
as to the possible collateral consequences that might ensue from
entry of the contemplated plea.

Standard 14-3.3. Responsibilities of the judge

(a) The judge should not accept a plea of guilty or nolo contendere
without first inquiring whether the parties have arrived at a plea
agreement and, if there is one, requiring that its terms and condi-
tions be disclosed.

(b) If a plea agreement has been reached by the parties which con-
templates the granting of charge or sentence concessions by the
judge, the judge should:

(i) order the preparation of a preplea or presentence report, when
needed for determining the appropriate disposition;

(ii) give the agreement due consideration, but notwithstanding
its existence reach an independent decision on whether to grant
charge or sentence concessions; and

(iii) in every case advise the defendant whether the judge accepts
or rejects the contemplated charge or sentence concessions or
whether a decision on acceptance will be deferred until after the
plea is entered and/or a preplea or presentence report is received.
(c) The judge should not through word or demeanor, either directly or

indirectly, communicate to the defendant or defense counsel that a plea
agreement should be accepted or that a guilty plea should be entered.

(d) A judge should not ordinarily participate in plea negotiation
discussions among the parties. Upon the request of the parties, a
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judge may be presented with a proposed plea agreement negotiated
by the parties and may indicate whether the court would accept the
terms as proposed and if relevant, indicate what sentence would be
imposed. Discussions relating to plea negotiations at which the judge
is present need not be recorded verbatim, so long as an appropriate
record is made at the earliest opportunity. For good cause, the judge
may order the record or transcript of any such discussions to be
sealed.

(e) In cases where a defendant offers to plead guilty and the judge
decides that the final disposition should not include the charge or
sentence concessions contemplated by the plea agreement, the judge
shall so advise the defendant and permit withdrawal of the tender
of the plea. In cases where a defendant pleads guilty pursuant to a
plea agreement and the court, following entry of the plea, decides that
the final disposition should not include the contemplated charge or
sentence concessions, withdrawal of the plea shall be allowed if:

(i) the judge had previously concurred, whether tentatively or
fully, in the proposed charge or sentence concessions; or

(ii) the guilty plea is entered upon the express condition,
approved by the judge, that the plea can be withdrawn if the charge
or sentence concessions are subsequently rejected by the court.

In all other cases where a defendant pleads guilty pursuant to a
plea agreement and the judge decides that the final disposition
should not include the contemplated charge or sentence conces-
sions, withdrawal of the plea may be permitted as set forth in stand
ard 14-2.1.

Standard 14-3.4. Inadmissibility of nolo contendere
pleas, pleas not accepted, and plea
discussions

(a) A plea of nolo contendere should not be admitted as evidence
against the defendant in any criminal or civil action or administrative
proceedings.

(b) A plea of guilty or nolo contendere that is not accepted by the
court should not be admitted as evidence against the defendant in
any criminal or civil action or administrative proceedings.

(c) Any statement made in the course of any proceedings concern-
ing a plea of nolo contendere or a plea of guilty or nolo contendere
that is not accepted by the court, or in the course of plea discussions

10
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with the prosecuting attorney that do not result in a plea of guilty or
that result in a plea of nolo contendere or a plea of guilty or nolo con-
tendere that is not accepted by the court, should not be admitted as
evidence against the defendant in any criminal or civil action or
administrative proceedings, except that such a statement may be
admitted:

(i) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record,
and in the presence of counsel; or

(ii) in any proceeding in which another statement made in the
course of the same plea or plea discussions has been introduced
and the statement ought in fairness be considered contemporane-
ously with it.

PART IV.

DIVERSION AND OTHER
ALTERNATIVE RESOLUTIONS

Standard 14-4.1. Diversion and other alternative
resolutions

(a) Where the interests of justice will be served, the prosecuting
attorney and the defense may agree that a prosecution be suspended
for a specified period of time, after which time it will be dismissed if
the offender has met specified conditions during the suspension
period. Such a diversion may be appropriate, for example, where:

(i) the offender is charged with an offense designated as appro-
priate for diversion;

(ii) the offender does not have a prior criminal record that would
make diversion inappropriate;

(iii) the offender poses no threat to the community under the con-
ditions specified in the diversion program; and

(iv) the needs of the offender and the government can be better
met outside the traditional criminal justice process.

(b) An agreement to diversion should be contained in a writing
reflecting all of the conditions agreed upon. As a condition of diver-

11
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sion, an offender may be required, where permissible under law, to
waive speedy trial rights and to toll a statute of limitations, and may
also be required to fulfill other appropriate conditions, for example,
to enter a treatment program, to provide community service, to make
restitution, and/or to refrain from drug use and criminal activity.

(c) Diversion programs should be governed by written policies set-
ting forth the Standards for eligibility and the procedures for partic-
ipation, so that all eligible offenders have an equal opportunity to
participate. An offender’s eligibility to participate in diversion
should not depend on his or her ability to pay restitution or other
costs.

(d) The development of other, alternative forms of noncriminal res-
olution for appropriate cases should also be encouraged.

12



COMMENTARY TO
PLEAS OF GUILTY STANDARDS

PART IL.

RECEIVING AND ACTING
UPON THE PLEA

Standard 14-1.1. Pleading by defendant; alternatives

(a) A defendant may plead not guilty, guilty, or (when allowed
under the law of the jurisdiction) nolo contendere. A plea of guilty
or nolo contendere should be received only from the defendant per-
sonally in open court, except when the defendant is a corporation, in
which case the plea may be entered, with due corporate authoriza-
tion, by counsel or a corporate officer. A defendant may plead nolo
contendere only with the consent of the court.

(b) As part of the plea process, appropriate consideration should be
given to the views of the parties, the interests of the victims and the
interest of the public in the effective administration of justice.

History of Standard

Subsection (b) has been rewritten, to reflect the view that the accep-
tance of any plea of guilty, and not simply a plea of nolo contendere,
should involve consideration of the “views of the parties, the interests
of the victims, and the interest of the public in the effective administra-
tion of justice.” In subsection (a), the need for “due corporate autho-
rization” for a corporate plea is made explicit. The standard has also
been reorganized slightly for clarity.

Related Standards

FeD. R. CrRm. P. 11(a), (b)
MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE §§ 350.1(1), (2)
UNIE. R. CRiM. P. 444(a)

13
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Commentary

Standard 14-1.1 sets forth the basic pleading alternatives available to
the defendant, and addresses special considerations applicable to pleas
of nolo contendere, which have been abolished or limited in a number
of jurisdictions. In section (b) of this standard, the fundamental consid-
erations that should guide the court in reviewing any plea are
explained.

Standard 14-1.1(a)

Standard 14-1.1(a) recognizes three basic types of pleas that may be
entered by the defendant: not guilty, guilty and nolo contendere. Some
jurisdictions recognize variations of these pleas, or use other terms to
describe them. For example, some recognize a “conditional plea of
guilty,”! under which the defendant pleads guilty but, pursuant to
statute or rule, is authorized to appeal specified issues that were liti-
gated unsuccessfully before trial and may be dispositive of the case,
such as whether evidence was seized from the defendant illegally fol-
lowing an arrest without probable cause. If the appeal is successful,
the defendant’s guilty plea may be withdrawn.? Other jurisdictions
recognize other varieties of pleas, such as pleas of “guilty but insane”?
or “not guilty by reason of insanity.”* A variant of a nolo contendere
plea called an “Alford” plea is sometimes used, under which the defen-
dant does not admit guilt but concedes that there is sufficient evidence
upon which a conviction may be based.® Notwithstanding these differ-
ent appellations, the variations of pleading used in different jurisdic-
tions should fall into the three basic categories outlined in this standard,
pleas of not guilty, guilty and nolo contendere.

1. See, e.g., FED. R. CriM. P. 11(a)(2); ARK. R. CRIM. P. 24.3(b); IDAHO R. CRIM. P.
11(a)(2).

2. See, e.g., FED. R. CriM. P. 11(a)(2).

3. See, e.g., MICH. R. CRIM. P. 6.301(A) (“guilty but mentally ill”); see also DEL. SUPER.
Ct. CRiM. R. 11(a)(1) (defendant may plead “guilty but mentally ill”); 725 ILL. COMP. STAT.
ANN. § 5/115-2 (West 1992) (same); IND. CODE ANN. § 35-35-1-2(a) (West 1998) (same); K.
R. Crim. P, 8.08 (same).

4. See,e.g., CoLO. R. CrRiM. P. 11(a); see also ALA. R. CRiM. P. 14.2(c) (a defendant may
plead not guilty “by reason of mental disease or defect”); Mp. R. CrRim. P. 4-242(a) (a
defendant may enter a plea of “not criminally responsible by reason of insanity”); ME. R.
Crim. P. 11(A)(1) (same).

5. See North Carolina v. Alford, 400 U.S. 25 (1970).

14
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Nolo Contendere Pleas

With respect to pleas of nolo contendere, Standard 14-1.1(a) acknowl-
edges the existence of such pleas but provides that they may be entered
only “with the consent of the court.” This reflects the disfavored status
of nolo pleas, and the restrictions on their use in many jurisdictions. A
nolo contendere plea is permitted under the Federal Rules of Criminal
Procedure and in approximately half of the states.* However, other
states do not recognize nolo pleas,” while some specify that pleas of nolo
may be used only in certain categories of cases.® In the federal system,
nolo pleas are rarely used,” and must be approved centrally by Justice
Department officials.'® In many states and under the federal rules, as
under this standard, such a plea may be entered only with the consent
of the court.” Rules placing limitations on the use of nolo pleas are con-
sistent with the limited historical purposes of this special plea.

In general, the most significant effect of a nolo plea is that it may not
be entered into evidence in a subsequent civil action as proof that the
defendant committed the offense to which he or she pleaded guilty,
nor can it be used for impeachment purposes against a defendant in any
other criminal proceeding.'? Otherwise, for purposes of the immediate

6. See FED. R. CRiM. P. 11(a)(1); WAYNE R. LAFAVE & JEROLD H. ISRAEL, CRIMINAL PRO-
CEDURE 932 (2d ed. 1992).

7. See, e.g., May v. Lingo, 167 So. 2d 267 (Ala. 1964); People v. Heinz, 304 N.E.2d 298
(Ill. App. Ct. 1973); Mahoney v. State, 149 N.E. 444 (Ind. 1925); State v. Kiewel, 207 N.W. 646
(Minn. 1926); State v. Norman, 380 S.W.2d 406 (Mo. 1964); People v. Daiboch, 191 N.E. 859
(N.Y. 1934); see also, e.g., MONT. CODE ANN. § 46-12-204 (1998); WasH. R. CRIM. P. 4.2.

8. See, e.g., State ex rel. Clark v. Adams, 111 S.E.2d 336, 341 (W. Va. 1959) (courts unan-
imous in holding that nolo pleas may not be entered in capital cases); Commonwealth
ex rel. Monaghan v. Burke, 74 A.2d 802 (Pa. 1950) (same).

9. See Administrative Office of the U.S. Courts, Judicial Business of the United States
Courts, 1997 Report of the Director, Table D-7 (1998) (reporting 55,913 pleas of guilty and
343 pleas of nolo contendere entered in U.S. District Courts for 12-month period ending
September 30, 1998).

10. See U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS' MANUAL § 9-16.010 (Aspen Law & Bus.
Supp. 1993-2).

11. See,e.g., FeD. R. Crim. P. 11(b) (A defendant may plead nolo contendere only with
the consent of the court.”); Ariz. R. CRiM. P. 17.1(c) (“A plea of no contest may be accepted
only after due consideration of the views of the parties and the interest of the public in the
effective administration of justice.”); CAL. PENAL CODE § 1016 (Deering 1998); FLA. R.
CriM. P. 3.170(a); Haw. R. P. 11(b); OH10 R. CrIM. P. 11(A); MD. R. CRIM. P. 4-242(a); MAsS.
CRriM. R. 12(a)(1); see also MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.1(2) (1975).

12. See, e.g. United States v. Mapco Gas Co., 709 F. Supp. 895, 899 (E.D. Ark. 1989) (not-
ing pendency of civil proceedings); United States v. Yonkers Contracting Co., 697 F. Supp.

15
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criminal proceeding, it usually has very similar effects to a guilty plea.
When sentencing the defendant following a nolo plea, the judge may
impose the same sentence as if the defendant had pleaded guilty. Judg-
ment or sentence following entry of a nolo plea, similarly, is treated as
a conviction for purposes of double jeopardy.”

The nolo plea has been criticized, since as a logical matter, an accused
should either be guilty of the offense charged or not guilty, and there
should not be room for a plea “in between.” Thus, while it is easy to
see why a person guilty of an offense would prefer to plead nolo con-
tendere, thereby avoiding the effects of a guilty plea in a subsequent
civil proceeding, this fact is not a sufficient justification for its continued
existence. It may also be that, under certain exceptional circumstances,
a person who is innocent of the offense charged would prefer the option
to plead nolo contendere, thereby avoiding the risk of conviction by a
hostile jury or difficulties in contesting charges because of a lack of wit-
nesses. Again, however, the public at large has as much interest in the
acquittal of the innocent as in the conviction of the guilty.

The principal argument for retaining the plea is based on practical
considerations. Such a pleading form is said to be appropriate for the
type of wrong which is not “malum in se,” but rather “malum prohibi-
tum,” particularly those offenses of an economic nature. In such a case,
it has been argued, the acceptance of the plea is the most realistic pol-
icy because it spares the court and the parties from lengthy and expen-
sive trials in complex cases. This has been said to be especially true in
anti-trust prosecutions.

This standard is not intended to take a position in this debate. It does
not endorse the continued use of nolo pleas, nor does it recommend that
they be abolished. Rather, it simply recognizes that there are jurisdic-
tions in which the nolo plea still exists, and this being the case, it is use-
ful to have standards addressing the effect of such pleas where they
exist (for example, answering questions as to the admissibility of such
pleas, as addressed in Standard 14-3.4(a)). The Model Code of Pre-
Arraignment Procedure adopts the same position concerning the nolo

779,780 (5.D.N.Y. 1988) (same); United States v. Jones, 119 E. Supp. 288, 290 (S.D. Cal.
1954) (“[t]o avoid exacting an admission which could be . . . used [as an admission in other
potential litigation] is the main, if not only, modern purpose of nolo contendere.”).

13. 21 AM. JUR.2d Criminal Law § 738 (1998); 22 C.].S. Criminal Law § 223 (1989 &
Supp. 1999).

14. Annotation, Pleas of nolo contendere or non vult contendere, 152 A.L.R. 253, 295-96
(1944).
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plea expressed in this standard,'® while the Uniform Rules of Criminal
Procedure provide for, but do not necessarily endorse, a plea of “no
contest.”¢

At the same time, since some risks are involved in accepting nolo
pleas without sufficient inquiry, the standards require the consent of the
court before such a plea may be entered. Because of the unique fea-
tures of the nolo plea, courts should look with caution at any attempt
to misuse the criminal process for purposes of gaining personal advan-
tages in related civil litigation. As noted, the chief difference between a
nolo plea and a guilty plea is that a nolo plea is not admissible to estab-
lish fault in related civil litigation arising from a criminal act. There-
fore, the defendant may have a personal financial interest in avoiding
such liability. By the same token, a victim who is also suing in civil court
seeking compensation for the defendant’s criminal acts may have a per-
sonal financial incentive to oppose entry of a nolo plea. In deciding
whether to accept a nolo plea, the court should be guided by the pub-
lic interest, rather than any private interest of the parties, and should
not allow the prosecutor’s decision to allow a nolo plea in a particular
case to be overriden by the victim’s personal financial interests.

Defendant’s Personal Appearance and Corporate Pleas

Standard 14-1.1(a) requires the defendant “personally” to enter the
plea. This is a necessary corollary to Supreme Court decisions holding
that a guilty plea must be rejected unless the defendant, in tendering the
plea, intelligently and voluntarily relinquishes certain fundamental
constitutional rights.” Elsewhere these standards provide that “[t]he
court should not accept a plea of guilty or nolo contendere from a
defendant without first addressing the defendant personally in open
court.””8

15. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.1(2) (1975).

16. UNIF. R. CRiM. P. 444(a) (1987).

17. See, e.g., Parke v. Raley, 506 U.S. 20, 28-29 (1992) (guilty plea must be both knowing
and voluntary); Boykin v. Alabama, 395 U.S. 238, 242 (1969); McCarthy v. United States, 394
U.S. 459, 464-67 (1969) (interpreting FED. R. Crim. P. 11); ¢f. Johnson v. Zerbst, 304 U.S. 458,
464 (1938) (waiver of right to counsel must be knowingly and intelligently made).

18. See Standard 14-1.4(a). The requirement, in the above Standard and in Standard
14-1.4(a), that the defendant’s appearance take place in “open court” is modified by Stan-
dard 14-1.7, which allows plea proceedings to be held in chambers in the rare circum-
stances in which “good cause” exists for closing them.
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When the defendant is a corporation, by necessity, this standard rec-
ognizes that such a plea may be entered by counsel or a corporate offi-
cer.”” For corporate pleas, a new provision has also been added
requiring “due corporate authorization” for the plea. This is intended to
ensure that the proper procedures have been followed to obtain the
approval of the board of directors for the corporation. Unincorporated
entities, similarly, should take those steps necessary to ensure that the
organization has given due approval for the plea.

This requirement will advance the finality of guilty pleas, and will
also ensure that the corporation has duly considered the effects of enter-
ing a guilty plea. Particularly in the federal system, there has been an
increasing trend for prosecutors to seek guilty pleas by corporations.
Corporate pleas present special considerations (such as those concern-
ing the relationship, after the plea, between the corporation and indi-
vidual officers or employees who may still be under investigation). It
is important for the corporate leadership to understand all the terms to
which the corporation is agreeing. Moreover, a conviction for the cor-
poration may carry potentially expensive collateral effects, including
suspension or debarment from government programs.?! Such costs
must be weighed against the advantages of a corporate guilty plea, such
as obtaining credit under the Federal Sentencing Guidelines for the cor-
poration’s “acceptance of responsibility” for the offense.?? The require-
ment for “due corporate authorization” should help to ensure that these
issues have been appropriately aired before a corporate guilty plea is
entered.

19. See, e.g., ARiZ. R. CriM. P. 17.1(a) (“Such plea shall be accepted only when made
by the defendant personally in open court, unless the defendant is a corporation, in which
case the plea may be entered by counsel or a corporate officer”); CaL. PENAL CODE
§§ 1018, 1396 (Deering 1998) (“If an accusatory pleading is filed, the corporation may
appear by counsel to answer the same, except that in the case of misdemeanors arising
from operation of motor vehicles . . . a corporation may appear by its president, vice
president, secretary or managing agent for the purpose of entering a plea of guilty”).
But see, e.g., N.Y. CRiM. PROC. Law § 220.50(2) (McKinney 1993) (only counsel may enter
a guilty plea when defendant is a corporation).

20. For the types of terms typically requested in corporate plea agreements, see Lnited
States v. C.R. Bard, Inc., 848 F. Supp. 287 (D. Mass. 1994), aff’d, 63 F.3d 25 (1st Cir. 1995).

21 See,e.g., 48 C.ER. § 9.400, ef seq. (1998) (administrative suspension and debar-
ment practices governed by the Federal Acquisition Regulations (“FAR”) for procurement
programs); 28 C.ER. § 67.100, et seq. (1998) (Department of Justice regulations regarding
procurement debarment following conviction).

22. See U.S. SENTENCING GUIDELINES MANUAL § 8C2.5(g) (1998).
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Standard 14-1.1(b)

Standard 14-1.1(b) provides that “appropriate consideration should
be given to the views of the parties, the interests of the victims, and the
interest of the public in the effective administration of justice” as part
of the plea process for any guilty or nolo contendere plea. While this
provision had extended only to consideration of nolo pleas in the Sec-
ond Edition of the guilty plea standards, the Committee concluded that
the same considerations were applicable—perhaps more so—with
respect to other pleas leading to a conviction of the defendant.

Consideration of the “views of the parties,” including the prosecution
and the defense, is of course at the heart of the plea process in our
adversarial system. Normally, before a guilty plea is entered, the pros-
ecutor and the defendant will have agreed in advance on a written plea
agreement, setting forth the terms and conditions of the plea, and pos-
sibly also the parameters of the sentence.

The views of the parties, however, are not the only consideration to be
taken into account. It is also, of course, important that the “interests of
the victims,” where there are victims of the offense, be expressed and
taken into account in the guilty plea process. The wording of this stan-
dard, which has been revised in the Third Edition, is carefully framed
both to acknowledge the importance of victims’ interests to the legiti-
macy of the criminal justice system, and to preserve the independent
judgment and discretion of the prosecutor to negotiate plea agreements
in the public interest.

In general, there are two usual points at which victims may be heard
in connection with the plea process. First, victims should be permitted
and encouraged to consult with the prosecutors at all stages of the case
to explain their view of the facts and the harm caused. Armed with this
information—together with the prosecutor’s knowledge of the
strengths and weaknesses of the evidence, the potential outcomes at
trial, and the government’s resources—the prosecutor can determine
whether it is appropriate to offer the defendant a guilty plea or plea of
nolo contendere, and what the terms should be.?® Just as the initial
charging decision is the prosecutor’s responsibility, so should the deci-
sion whether to offer the defendant a disposition by plea be left to the

23. See NAT'L DIST. ATTORNEYS ASS’'N, NAT'L PROSECUTION STANDARDS § 68.1(q) (2d
ed. 1991) (prior to negotiating a plea agreement, the prosecution should consider the vic-
tim’s physical and emotional injury, and any economic loss).

24. See Linda R.S. v. Richard D., 410 U.S. 614 (1973).
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judgment of the prosecutor, who can appropriately consider the vic-
tim’s views, along with the other legal and factual considerations that
inform the exercise of prosecutorial discretion. Provisions requiring
the prosecutor to consult with victims in connection with the plea nego-
tiation process are part of the law in some states.” Federal law requires
that federal law enforcement personnel make their best efforts to ensure
that the crime victim, among other things, has “[t]he right to confer with
[the] attorney for the Government in the case” and “[t]he right to infor-
mation about the conviction . . . of the offender.”*

Second, victims also play an important role in the sentencing process
following a conviction on a guilty or nolo plea. There, through oral or
written presentations, as provided by governing law, the views of vic-
tims may be heard on the severity of the defendant’s conduct, the
appropriate punishment, or other issues relevant to sentence.” The sen-
tencing process is designed in part to allow the court to hear and con-
sider such information, as part of the range of factors that goes into
determining a correct and just sentence.

Both of these are entirely appropriate means for victims’ interests to
be taken into account as part of the plea process. Beyond these tradi-
tional roles, some jurisdictions have gone further and provided by law
for a right for victims to participate in some manner in court proceed-
ings at which a guilty plea is being considered.®® Standard 14-1.1(a)

25. See, e.g., Ariz. R. CRiM. P. 39(b) (granting victims the right to confer with the pros-
ecution with respect to plea bargaining); 725 ILL. COMp. STAT. ANN. 120/4(6) (West 1992)
(where practical and at victim’s request, prosecutor shall consult with victim before mak-
ing a plea offer or entering into plea negotiations); La. REV. STAT. ANN. § 46:1844 (D)(2)(a)
(West 1999); N.H. Rev. STAT. ANN. § 21-M:8-k(I)(£) (1998); N.D. CENT. CODE §12.1-34-02
(1997) (prosecutor must explain the terms of the plea agreement to the victim, and inform
the victim of the hearing on the plea).

26. 42 U.S.C. §§ 10606(b)(5) & (B)(7) (1994). The Department of Justice is presently
revising its policy concerning consultation with victims and anticipates that an amended
statement will be available in Fall 1999.

27. See Payne v. Tennessee, 501 U.S. 808 (1991); see also, e.g., DEL. CODE ANN., tit. 11, §
4331 (1995 & Supp. 1998); GA. CODE ANN. § 17-10-1.2 (1997); Iowa CODE § 901.5 (1994 &
Supp. 1999); KY. REV. STAT. ANN. § 421.520 (Michie 1992); Mp. ANN. CODE, art. 27, § 643D
(1998); Miss. CODE ANN. § 99-19-161 (1994); N.Y. CriM. PrOC. Law § 390.20 (McKinney
1994); WasH. REV. CODE § 9.94A.110 (1998 & Supp. 1999).

28. See, e.g., Ariz. R. Crim. P. 39(a) (granting victims the right to be heard before a
plea of guilty is accepted); CONN. GEN. STAT. ANN. § 54-91c (West 1994 & Supp. 1999)
(victim may address the court before the court accepts a plea to a lesser offense than the
offense charged); Mo. CONST., art. 1, § 32 (1995 & Supp. 1999) (granting victims the right
to be informed of, and heard at, proceedings connected with guilty pleas); W. Va. CODE
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takes no position as to whether victims should have a right to be heard
by the court before acceptance of a guilty plea. Imposing a requirement
that all victims be given a right to appear at a guilty plea hearing may
pose a danger of threatening convictions where the victims could not all
be identified, or located, before a guilty plea hearing. Consideration of
the interests of the victims as “part of the plea process,” as provided in
this standard, thus can but does not necessarily involve taking testi-
mony from victims in court. Such information may also be communi-
cated through the prosecutor, by letters from the victims, in a probation
office report, or otherwise, so long as those interests are included and
taken into consideration. This standard leaves it to individual jurisdic-
tions to develop their own procedures.

Finally, this standard is not intended to suggest that the interests of
victims should be overriding in reviewing a guilty plea, but rather to
include their interests as one of a set of important considerations. In
some cases, those who are technically victims of the defendant’s crime
may themselves be participants or culpable of criminal offenses, or may
have personal motivations in commenting on the plea which would
mitigate against giving those views determinative weight. In cases
where the prosecutor has decided to offer a nolo plea, as noted above,
the victim may have a personal financial incentive to oppose that plea.
It is the broader “interests of the victim” that are to be considered, and
not necessarily the narrow views of the victims in a given case. And in
every case, those interests must be weighed along with the broader con-
sideration of the “interest of the public in the effective administration of
justice,” as well as that of the parties’ views.

Standard 14-1.2. Pleading to other offenses

Upon entry of a plea of guilty or nolo contendere or after conviction
on a plea of not guilty, the defendant’s counsel may request permis-
sion for the defendant to enter a plea of guilty or nolo contendere as
to other crimes committed within the jurisdiction of coordinate courts
of that government. Upon written approval of the prosecuting attor-
ney of the governmental unit in which these crimes are charged or
could be charged, the defendant should be allowed to enter the plea
(subject to the court’s discretion to refuse a nolo contendere plea).

§ 61-11A-6 (1997) (victims should be notified of plea proceedings and be afforded the
opportunity to give their views on plea negotiations in serious cases).
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Entry of such a plea constitutes a waiver of the following: venue, as to
crimes committed in other governmental units of the government;
and formal charge, as to offenses not yet charged.

History of Standard

The Second Edition standard had used the term “state,” which was
changed to the term “government” in the Third Edition, to make clear
that this standard is intended to apply in both the state and federal
systems.

Related Standards

FED. R. Crim. P. 20

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.1(3)

MoDEL PENAL CODE § 7.05(4)

NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, CORRECTIONS, Standard 5.6(3)

UNIE R. CrRiM. P. 444(e)

Commentary

Standard 14-1.2 permits the entry of a single guilty plea to offenses
committed in different jurisdictions within the same state or within
different federal districts. This standard makes it possible for a defen-
dant to seek a simultaneous disposition of all offenses he or she has
committed in a state or in the federal system, including both those that
have been formally charged against the defendant and those that
“could be charged.” Such pleas are authorized by rule in federal cases.’
Statutes similar to Standard 14-1.2 have also been enacted in a number
of states.? The Model Code of Pre-Arraignment Procedure and the

1. See FED. R. CriM. P. 20 (permitting defendant to request transfer of a case from
another venue to enter a guilty plea in jurisdiction where defendant is being held).
Although Rule 20 does not require that a charge be pending in the district where the
defendant wants to plead guilty, the rule makes it possible for consolidation of offenses
pending in different federal jurisdictions, including the district where the defendant
enters the guilty plea.

2. E.g., CONN. GEN. STAT. ANN. § 54-17a (West 1994); N.C. GEN. STAT. § 15A-1011(c)
(1997); OR. Rev. STAT. § 135.375(2) (1990); Wis. STAT. ANN. § 971.09(1) (West 1998); 730 ILL.
COMP. STAT. ANN. § 5/5-4-2 (West 1992).
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Uniform Rules of Criminal Procedure contain provisions that are nearly
identical to this standard.?

It is not unusual for a defendant to have committed several crimes
in more than one jurisdiction of a state (for example, a county or parish),
or in more than one federal jurisdiction. Allowing for consolidated
guilty pleas enables a defendant to be sentenced simultaneously on all
charges that he or she is facing in that government’s courts. This
reduces the governmental resources that must be devoted to the cases,
while also allowing the defendant to take full advantage of any con-
current sentencing options that may be available. By pleading to all
offenses simultaneously, the defendant can complete his or her sentence
without facing these additional charges, and can avoid the risk of hav-
ing a detainer filed against the defendant on these other charges while
serving his or her sentence.

The standard operates as follows. Assume a defendant is convicted
on a plea or after trial in County A of a robbery committed in that
county. Before sentencing, the defendant may request permission
to plead guilty to a burglary committed in County B and a theft in
County C. The prosecutors in Counties B and C would be notified of
all relevant facts (the crime of which the defendant has been convicted,
the crimes to which the defendant desires to plead, and the kind of plea
offered). With the written consent of these prosecutors (who have suf-
ficient knowledge about the offense from such sources as an informa-
tion or, if then outstanding, an indictment), the defendant could enter
the tendered pleas, together with a copy of the indictment or informa-
tion in the cases in Counties B and C. If one prosecutor consented but
the other did not, the defendant could choose to enter the tendered plea
on the one additional offense, or could decline to enter any consolidated
plea. The judge would then sentence as to all offenses for which the
defendant offered to plead guilty. Such a procedure, however, would be
limited to the jurisdiction of “coordinate courts.” Thus, for example, a
defendant could not enter a plea and be sentenced on a murder charge
in a court that has jurisdiction only over misdemeanors.

A different approach is taken by the Model Penal Code. Rather than
allow a defendant to plead guilty simultaneously to offenses committed
in different jurisdictions, that code instead allows a defendant at sen-
tencing to admit other crimes “in open court” and ask that they be

3. See MODEL CODE OF PRE-ARRAIGNMENT PRrROC. § 350.1(3) (1975); UNIE. R. Crim. P.
444(e) (1987).
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“taken into account” in the sentencing. Such an admission bars subse-
quent prosecution or conviction on the offenses, unless the court rejects
the defendant’s request.* This model is based on British practice,® which
does not appear to have been widely followed in the United States.
Standard 14-1.2, by contrast, requires that the defendant actually
enter a plea of guilty to the other offenses being “taken into account.”
This ensures specificity as to the offense being admitted and thus “taken
into account,” and subjects the defendant to whatever sentence may be
imposed for any or all of the offenses to which a guilty plea is entered.

Need for Prosecutor’s Consent

Standard 14-1.2 requires the “written approval of the prosecuting attor-
ney” from the other jurisdiction which charged or could charge the
charges to which the defendant wishes to plead. While the National
Advisory Commission’s standards also include a provision that autho-
rizes a defendant to plead guilty to other offenses committed within a
state, it does not require that permission be obtained from the prosecu-
tor of the other jurisdiction (simply the concurrence of the prosecutor in
the instant case).® Accompanying commentary concedes, however, that
obtaining such permission “undoubtedly would be prudent
and sound judgment.”” Standard 14-1.2, in contrast, reflects the belief that
it is not appropriate to accept a guilty plea without the agreement of the
prosecutor with jurisdiction over the offense. Ascertaining whether such
permission is forthcoming should not ordinarily be time-consuming.

Defendant’s Written Request

In providing that a request for a consolidated guilty plea be made by
“defendant’s counsel,” Standard 14-1.2 is intended to ensure that such
consolidated pleas be entered only on advice of counsel. If the defen-
dant has entered a proper waiver of counsel, of course, the request may
be made by the defendant personally. However, given the particular
dangers when consolidated pleas are entered by uncounselled defen-
dants, such a waiver of counsel should be properly entered with respect
to each offense to which a plea will be entered by the defendant.

4. See MODEL PENAL CODE § 7.05(4) (1962).

5. See id., Commentary to § 7.05(4), at 265-66.

6. See NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS,
CORRECTIONS, Standard 5.6(3) (1973).

7. I1d., Commentary at 167.
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It may also be advisable in all cases to have the defendant’s request
memorialized in writing. In the federal system, for example, the defen-
dant himself or herself must “state in writing” a request to transfer
cases in order to enter a guilty plea in another venue.® Requiring the
defendant’s personal request, in writing, before transfer of cases for a
consolidated disposition is a good practice, as it makes clear that the
defendant has knowingly waived his or her objections to venue. This
is important, because Standard 14-1.2 provides that entry of a consoli-
dated guilty plea “constitutes a waiver” of any objections the defendant
may have as to venue (for the crimes committed in other jurisdictions)
and as to formal charge (as to offenses not yet charged).

Standard 14-1.3. Aid of counsel; time for deliberation

(a) A defendant should not be called upon to plead until an oppor-
tunity to retain counsel has been afforded or, if eligible for appoint-
ment of counsel, until counsel has been appointed or waived. A
defendant with counsel should not be required to enter a plea if coun-
sel makes a reasonable request for additional time to represent the
defendant’s interests.

(b) When a defendant has properly waived counsel and tenders a
plea of guilty or nolo contendere, the court should not accept the plea
unless it is reaffirmed by the defendant after a reasonable time for
deliberation, set by rule or statute, after the defendant received the
advice from the court required in standard 14-1.4.

History of Standard

Subsection (b) has been amended to omit a provision that required a
delay between the date an unrepresented defendant was “held to
answer” and the date he or she was “called upon to plead.” This pro-
vision was determined to be unwieldy by requiring a defendant with-
out counsel to attend two initial appearances in every case, even those
involving minor charges. The standard retains the more fundamental
provision requiring a “reasonable time for deliberation” after an
uncounselled defendant has received advice from the court and before
he or she may enter a plea of guilty or nolo contendere.

8. See FED. R. CRiM. P. 20 (permitting transfer of a case upon defendant’s written
request to plead to that case in another venue).
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Related Standards

ABA, STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SER-
VICES, Standard 5-8.2

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.2

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, Courts, Standard 3.5

UNIE R. CRIM. P. 444(b)

Commentary

The ABA standards on Providing Defense Services, which set
out detailed standards concerning legal representation for the
defendant, provide that counsel “should be provided in all proceed-
ings for offenses punishable by death or incarceration.”” This right
to counsel will be applicable in the majority of cases in which defen-
dants may wish to enter a guilty plea. Standard 14-1.3 complements
this provision, addressing both the need to allow the defendant time
to obtain and consult with counsel, and the special issues presented
by a defendant who desires to enter a guilty plea without legal
representation.

Standard 14-1.3(a)

As a matter of constitutional principle, the right to counsel applies
to the taking of a guilty plea in both felony and misdemeanor cases, at
least those cases in which conviction could result in a loss of liberty.?
Thus, Standard 14-1.3(a) provides that a defendant may not be called
upon to enter a plea until he or she has retained counsel, been provided
appointed counsel, or entered a waiver of legal representation (a subject
addressed in greater detail below). By allowing the defendant time to

1. See ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SERVICES, Stan-
dard 5-5.1 (3d. ed. 1992).

2. See Argersinger v. Hamlin, 407 U.S. 25, 37 (1972) (“absent a knowing and intelligent
waiver, no person may be imprisoned for any offense, whether classified as petty, misde-
meanor, or felony, unless he was represented by counsel at his trial”); Gideon v. Wain-
wright, 372 U.S. 335 (1963). Courts have indicated that entry of a guilty plea is a “critical
stage” to which the right to counsel attaches. See, e.g., Moore v. Michigan, 355 U.S. 155
(1957); United States v. Myers, 265 F. Supp. 483 (E.D. Pa. 1967). Cf. United States v. Sanchez-
Barreto, 93 E3d 17 (1st Cir. 1996) (plea withdrawal hearing is critical stage requiring coun-
sel), cert. denied, 519 U.S. 1068 (1997); McLaughlin v. Royster, 346 F. Supp. 297 (E.D. Va. 1972)
(plea negotiations held to be a “critical stage”).
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retain counsel or have counsel appointed before any plea will be
accepted, this standard is important to the fairness of the process. A sim-
ilar provision is contained in the Model Code of Pre-Arraignment
Procedure.?

Standard 14-1.3(a) provides, further, that a defendant who has coun-
sel may not be required to enter a plea if his or her lawyer “makes a
reasonable request for additional time to represent the defendant’s
interests.” Such a provision, similarly, is necessary as a constitutional
and practical matter. Just as a defendant is denied the effective assis-
tance of counsel guaranteed by the Sixth Amendment if counsel is not
afforded an adequate opportunity to prepare for trial,* a violation of the
Sixth Amendment may also occur where a defendant is called upon to
plead but his or her counsel has not had sufficient chance to engage in
plea discussions with the prosecuting attorney.® Moreover, it is seldom
possible to engage in effective negotiations minutes before the defen-
dant is called upon to plead. Instead, a reasonable interval should
elapse between assignment of counsel and the pleading stage. Allowing
for such “additional time” will permit plea discussions to go forward,
where appropriate, and will also provide the time necessary for legal
and factual investigation and for client-counsel discussions as to what
plea would be most appropriate.

Standard 14-1.3(b)

Standard 14-1.3(b) is limited to the circumstances in which a defen-
dant wishes to enter a guilty plea without the benefit of counsel. In such
cases, certain additional procedural protections are appropriate.

Guilty Pleas by Uncounselled Defendants

Under Supreme Court case law, a defendant has a right to represent
himself or herself in a criminal case if the court is satisfied that he or she
meets certain competency standards.® While Faretta v. California
addresses the defendant’s right to represent himself or herself at trial,
the same reasoning should extend to guilty pleas. A defendant who
meets that standard should also have a right to self-representation in

3. MoDEL CODE OF PRE-ARRAIGNMENT PRrROC. § 350.2(1) (1975).

4. See, e.g., Powell v. Alabama, 287 U.S. 45, 71 (1932); State v. Borchert, 934 P.2d 170
(Mont. 1997).

5. See generally In re Hawley, 433 P.2d 919 (Cal. 1967).

6. See Faretta v. California, 422 U.S. 806 (1975).
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entering a guilty plea. Moreover, where the offense charged is not one
for which the Constitution provides a right to appointed counsel,” or
where the defendant does not meet statutory requirements for appoint-
ment of counsel, a defendant might reasonably opt for self-representa-
tion rather than incur the expense of retaining counsel.

At the same time, significant issues are raised by uncounselled
guilty pleas. Elsewhere, the standards emphasize the importance of
effective assistance of counsel in cases resolved by guilty plea as well
as by trial. Thus, Standard 14-1.4(d) prohibits the court from accepting
a guilty plea “where it appears that the defendant has not had the effec-
tive assistance of counsel.” As this reflects, effective investigation by
defense counsel, exercise of the defendant’s statutory and constitutional
rights of discovery, and a thorough understanding of applicable
defenses to a criminal charge are important elements in ensuring that
the defendant has entered a knowing and voluntary guilty plea.?
Defendants who lack or decline counsel may enter guilty pleas that they
would not have entered had they had the benefit of legal advice. The
reasons for this are many.

An uncounselled defendant may not appreciate the full range of con-
sequences that may flow from a criminal conviction, even for a minor
offense. Criminal sentencing has become increasingly complex in many
jurisdictions, and collateral consequences have become increasingly
prevalent and increasingly severe.” Given the complex calculations
required by federal and state sentencing guidelines, a defendant with-
out counsel in a federal case generally lacks the knowledge effectively
to represent himself or herself in plea discussions, to negotiate with
the government over a recommended sentencing calculation, to seek
the factual stipulations that have become an important part of a fed-
eral plea agreements, or to predict the punishment that may follow.” An
uncounselled defendant also may not understand that admissions of
other criminal conduct, while evidencing genuine remorse and accep-

7. See Scott v. lilinois, 440 U.S. 367 (1979).

8. See also Standard 14-3.2 (concerning defense counsel’s responsibilities in advis-
ing defendant concerning the entry of a guilty plea).

9. See Standards 14-1.4, 14-3.2.

10. For the same reason, in federal cases involving an uncounselled defendant, it may
be desirable for the court to exercise the option to wait until the presentence investiga-
tion report has been prepared, and the uncounselled defendant has had the opportunity
to review the report, before ruling on whether the guilty plea will be accepted. See FED.
R. Crim. P. 11(e)(2).
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tance of responsibility, may also lead to a much harsher sentence under
the federal sentencing guidelines, which tie punishment to all relevant
conduct, not merely the offense of conviction."

Likewise, an uncounselled defendant may not be aware of the reper-
cussions of a conviction for future employment, receipt of government
benefits, immigration status, or future sentencing under guidelines or
recidivist statutes. In both the state and federal systems, the increasing
number of “repeat offender” statutes and other laws that enhance the
defendant’s punishment based on prior convictions mean that the
future consequences of entering a guilty plea, even in a minor case, may
be great. An uncounselled defendant facing a criminal charge that will
not involve a prison sentence may think there is no disadvantage to
pleading guilty, without understanding the implications of such a con-
viction if he or she were to be convicted of another crime in the future.'
Even a more extensive colloquy between the court and the defendant
cannot substitute for a confidential give and take between the defen-
dant and counsel on these issues.

An unrepresented defendant also frequently lacks sufficient knowl-
edge of the law to be able effectively to assert his or her rights to obtain
information about the case. In federal and state systems, recent years
have seen the growth of discovery rules, which give the defendant the
right to receive certain evidence in advance of a criminal trial.”® An
uncounselled defendant is likely to be disadvantaged during plea nego-
tiations by unfamiliarity both with the discovery rules and with the
informal procedures for negotiating charge and sentence concessions.'

In addition to the risk that a defendant may not appreciate the grav-
ity of a conviction in a less serious case, there is also the danger that a
decision to plead guilty to a serious charge without the “guiding hand
of counsel” may be a consequence of despair or confusion. An uncoun-
selled defendant’s second throughts after entering a guilty plea that he
or she later regrets and seeks to challenge undermine the finality of
judgments based on guilty pleas and create a potential for unfair
convictions.

Dealing with uncounselled defendants also creates difficulties for
prosecutors, who often feel uncomfortable conducting plea negotiations

11. See, e.g., U.S. SENTENCING GUIDELINES MANUAL § 1B1.3 (1998).
12. See, e.g., Nichols v. United States, 511 U.S. 738 (1994); Parke v. Raley, 506 U.S. 20

13. See generally ABA STANDARDS FOR CRIMINAL JUSTICE, DISCOVERY (3d ed. 1996).
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directly with the defendant. Prosecutors may rightly be concerned that
plea discussions may entail the exchange of information about the prob-
ability of a conviction at trial that could implicate the defendant’s priv-
ilege against self-incrimination, or that discussions directly with the
defendant may produce misunderstandings about the terms of a plea
agreement. In addition, a lay person dealing directly with a lawyer for
the adverse party is almost always at a disadvantage.”® A lawyer famil-
iar with the risks or benefits of particular terms or concessions in a plea
agreement may, even unwittingly, take advantage of the naivete and
inexperience of an uncounselled defendant.

For all of these reasons, courts should be reluctant to accept guilty
pleas that are negotiated and entered without the advice and partici-
pation of counsel. Indeed, some laws prohibit courts from accepting
guilty pleas from uncounselled defendants in certain types of cases
(for example, cases that carry the death penalty).”® Standard 14-1.3 does
not take the position that uncounselled guilty pleas should be prohib-
ited, since such a rule would be in tension with the defendant’s recog-
nized right to forgo counsel and represent himself."” Moreover, it would
impose a significant burden on the courts to require that all defendants
be represented by counsel in order to plead guilty, even in misde-
meanor cases involving no prison sentence.

At the same time, additional procedural protections are clearly
appropriate in this area. Thus, Standard 14-1.3(b) requires the court to
provide “a reasonable time for deliberation, set by rule or statute,”
between the uncounselled defendant’s statement that he or she wishes
to plead guilty and the acceptance of that plea, and also requires that
the waiver of counsel be “proper,” a subject addressed below. By requir-
ing such a delay—and the defendant’s “reaffirmation” of the guilty plea
thereafter—it ensures that the defendant has had adequate time to
reconsider the plea after being informed of its consequences. This stan-

14. See ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standard 4-
6.1, Commentary at 204 (3d. ed. 1993) (prosecutors§ plea negotiation “standards and rules
of thumb are not to be found in codes, case reports and other sources of law”); id., Stan-
dard 4-6.2, Commentary at 207 (suggesting that defendants ought not to be present at plea
negotiations, which are “best conducted on a level of mutual professional respect.”).

15. Cf. ABA MODEL RULES OF PROFESSIONAL CONDUCT 4.2 (1975).

16. See, e.g., CaL. PENAL CODE § 1018 (West 1985 & Supp. 1999) (court may not accept
an uncounselled guilty plea to a felony punishable by death or life without parole); cf.
Mass. GEN. Laws ANN. ch. 278, § 29B (West 1992) (permitting withdrawal of uncounselled
guilty plea).

17. See Faretta v. California, 422 U.S. 806 (1975).
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dard reflects the view that courts should be very cautious before accept-
ing guilty pleas from uncounselled defendants, and should discourage
defendants from acting without the benefit of legal advice.'

The Model Code of Pre-Arraignment Procedure includes a similar
provision, which states that the court shall not accept a guilty or nolo
plea from a defendant unless “it is entered or reaffirmed at least three
days after the defendant received the [required] advice from the
court,”* unless the offense is a misdemeanor and the sentence does
not provide for incarceration.” Standard 14-1.3(b), by contrast, does not
contain specified limits but instead requires a “reasonable time for
deliberation,” which may vary depending on the nature of case and
the severity of the sentence.

In the second edition of the Guilty Plea Standards, this standard also
prohibited a court from calling upon the defendant to plead until “rea-
sonable time, set by rule or statute, following the date defendant was
held to answer.” The omission of this language from the Third Edition
is not intended to suggest that vigilance is no longer necessary to pro-
tect defendants without counsel. Rather, imposing such a requirement
in every case introduced an undesirable degree of rigidity by requiring
two initial court appearances even in those cases, such as misdemeanor
traffic offenses, in which a defendant might wish to enter a plea imme-
diately rather than being required to return to the jurisdiction for a sec-
ond appearance. In fact, in most cases, as a practical matter, the
proceedings required to ensure that the defendant has properly waived
counsel will necessitate a delay between the initial court appearance
and the entry of a plea.

Waiver of the Right to Counsel

As noted, Standard 14-1.3(b) requires that the defendant have “prop-
erly waived counsel” before the court may accept a guilty plea from an
unrepresented defendant. This is an important principle which should

18. See, e.g., People v. White, 436 N.E.2d 507 (N.Y. 1982) (trial court may allow defen-
dant to forgo presence of retained counsel and enter plea of guilty to petty offense, but
only after searching inquiry to assure defendant understands choice); State v. Burford, 1999
WL 395562 **1 (La. Ct. App. June 16, 1999) (when a defendant enters an uncounseled
guilty plea to DWI, court must advise him of the dangers and disadvantages of self-rep-
resentation).

19. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.2(2)(a) (1975).

20. Id. at § 350.2(b).
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be strictly applied. It may be difficult for courts, particularly courts of
limited jurisdiction which handle petty offenses in large volume, to
devote significant time to protecting the defendant’s right to counsel
before entering a guilty plea. Unless caseload pressures significantly
diminish, or funding increases significantly, it will be difficult for judges
to conduct a lengthy inquiry into the defendant’s understanding of the
consequences of waiving counsel, or to defer acceptance of a guilty plea
until the defendant has had an opportunity to consult with counsel.

Nevertheless, it is important to have a strong aspirational standard in
this area because recent developments have only increased the potential
importance of convictions for minor offenses. A defendant who believes
that a nolo contendere plea to a traffic offense is of no consequence
may come in for an abrupt awakening if convicted of a more serious
offense.?! Safeguards that may be adequate to assure the reliability of a
conviction that results only in a small fine may be inadequate to inspire
the desired degree of confidence if the conviction is later used substan-
tially to enhance a subsequent prison sentence.

Given all of the problems, outlined above, that can arise where a defen-
dant represents himself in entering a guilty plea, it is important that pro-
cedures for accepting waivers of counsel in the guilty plea context be
designed to ensure that the defendant fully appreciates the risks of enter-
ing a guilty plea without legal representation. Where there is a constitu-
tional or statutory right to appointed counsel, a court would be
well-advised to use at least the following steps for the “proper” waiver of
counsel in the guilty plea context, consistent with these standards and
with the related ABA standards on Providing Defense Services:

Advising Defendant of Right to Counsel. The defendant
should be advised at the earliest possible time of his or
her right to be represented by counsel and, if indigent, to
have counsel appointed to represent him or her. As Stan-
dard 5-6.1 of the standards on Providing Defense Services
states, “counsel should be provided to the accused as
soon as feasible,”? and information concerning the right
to counsel should similarly be provided to the defendant
at the earliest possible point.

21. See, e.g., Nichols v. United States, 511 U.S. 738 (1994).
22. ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SERVICES, Standard
5-6.1 (3d ed. 1992).
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Requiring Defendant to Meet with Counsel. Before accepting
a guilty plea from an uncounselled defendant, the court
should require the defendant to meet with appointed
counsel for consultation purposes. Such a meeting is
required by Standard 5-8.2(b) of the standards on Provid-
ing Defense Services in any proceeding involving the pos-
sibility of incarceration.” The Uniform Rules of Criminal
Procedure similarly require the defendant’s pre-waiver
consultation with a lawyer. Some courts have recog-
nized explicitly that counsel may be assigned for this lim-
ited purpose.”

Inquiry on Defendant’s Request to Waive Counsel. If the
defendant persists in seeking to waive the right to counsel
and enter a guilty plea, as a matter of constitutional law,
the court must conduct an inquiry to determine whether
the waiver is knowing and voluntary,? and whether the
defendant is competent to defend himself in connection
with the guilty plea proceedings.” The scope of such an
inquiry is spelled out in Standard 5-8.2(a) of the standards
on Providing Defense Services. It provides that no waiver
of counsel should be accepted until the court has con-
ducted “a thorough inquiry” into the defendant’s ability
to comprehend the offer of counsel and his or her “capac-
ity to make the choice intelligently and understandingly,”

23. See id., Standard 5-8.2(6) Standard 5-8.2(b)(“No waiver [of counsel] should be
accepted unless the accused has at least once conferred with a lawyer.”).

24. See UNIF. R. Crim. P. 711(b) (1987) (“The court, in the case of a misdemeanor may
and, in the case of a felony, shall refuse to accept a waiver of counsel unless a lawyer
consults with the defendant before the defendant waives counsel.”).

25. See, e.g., State v. Doe, 621 P.2d 519 (N.M. Ct. App. 1980) (juvenile cannot waive
mandatory initial appointment of counsel); State ex rel. ].M. v. Taylor, 276 S.E.2d 199 (W. Va.
1981) (juvenile may waive counsel only on advice of counsel).

26. See Johnson v. Zerbst, 304 U.S. 458, 468 (1938) (defendant must “knowingly and
intentionally” forgo right to counsel).

27. See Godinez v. Moran, 509 U.S. 389, 396, 398-400 (1993) (the competency standard
for standing trial—whether the defendant has “sufficient present ability to consult with
his lawyer with a reasonable degree of rational understanding” and has “a rational as well
as factual understanding of the proceedings against him”—applies to decisions to plead
guilty or waive the right to counsel); Faretta, 422 U.S. at 835 (defendant who is “literate,
competent, and understanding” may exercise right to self-representation).
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and concludes that the defendant “understands the right
and knowingly and intelligently relinquishes it.”* No
such waiver should be found where the defendant “is
unable to make an intelligent and understanding choice
because of mental condition, age, education, experience,
the nature or complexity of the case, or other factors,” nor
should a “failure to request counsel or an announced
intention to plead guilty . . . of itself be construed to con-
stitute a waiver of counsel.”? It is advisable that such an
inquiry occur before and separate from any proceeding
to accept a guilty, nolo or Alford plea.

Record of Proceedings. The inquiry into the defendant’s
waiver of counsel should be conducted on the record, to
preserve evidence that the right to counsel was know-
ingly and voluntarily waived before any guilty plea was
entered.® Such on-the-record proceedings are required by
Standard 5-8.2(a) of the chapter on Providing Defense Ser-
vices,®! and are consistent with Standard 14-1.7 of this
chapter, which requires a record to be kept of all proceed-
ings at which a guilty plea is entered.

Stand-by Counsel. Where the defendant waives the right to
counsel and elects to represents himself in guilty plea pro-

28. ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SERVICES, Standard
5-8.2(a) (3d ed. 1992). See also UNIF. R. Crim. P. 771(a) (1987) (detailing elements the defen-
dant must understand before waiving counsel, including the fact that “in the event of a
plea, [defense counsel can assist] in consulting with the prosecuting attorney as to the pos-
sible reduced charges or lesser penalties”).

29. 1d.

30. See, e.g., Burgett v. Texas, 389 U.S. 109, 114-15 (1967) (a conviction of an uncoun-
selled defendant who has not knowingly and voluntarily waived counsel cannot be used
to enhance a later sentence). Cf. Nichols v. United States, 511 U.S. 738 (1994) (a sentencing
court may consider a defendant’s previous uncounselled misdemeanor conviction in sen-
tencing him for a subsequent offense as long as the uncounselled misdemeanor conviction
did not result in a sentence of imprisonment); Custis v. United States, 511 U.S. 485 (1994)
(with sole exception of convictions obtained in violation of right to counsel, defendant in
federal sentencing proceeding has no right to collaterally attack validity of state convic-
tions used to enhance his sentence under the Armed Career Criminal Act).

31. See ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE SERVICES, Stan-
dard 5-8.2(a) (3d ed. 1992) (“A waiver of counsel should not be accepted unless it is in
writing and on the record.”).
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ceedings, the court should consider appointing stand-by
counsel to assist the defendant in connection with the plea
negotiations and hearirig on the plea, particularly in seri-
ous cases.*

It may not be practicable or desirable to follow all of the above steps
where the case does not involve a statutory or constitutional right to
appointed counsel. In such cases, the court’s inquiry into the waiver of
counsel should nonetheless be designed to ensure that the defendant
has knowingly and voluntarily chosen to represent himself in entering
a guilty plea, fully appreciating the risks of that course.

In some jurisdictions, even where the defendant has waived coun-
sel earlier in the proceedings, it is the practice to require an additional,
specific waiver of the right to counsel in connection with the entry of a
guilty plea.® Such a procedure is a salutary device which ensures fair-
ness to the defendant as well as enhancing the finality of convictions.

Standard 14-1.4. Defendant to be advised

(a) The court should not accept a plea of guilty or nolo contendere
from a defendant without first addressing the defendant personally
in open court and determining that the defendant understands:

(i) the nature and elements of the offense to which the plea is
offered, and the terms and conditions of any plea agreement;

(ii) the maximum possible sentence on the charge, including that
possible from consecutive sentences, and the mandatory minimum
sentence, if any, on the charge, or any special circumstances affect-
ing probation or release from incarceration;

32. See McKaskle v. Wiggins, 465 U.S. 168, 184 (1984); UNIF. R. Crim. P. 711(c) (1987)
(“Notwithstanding acceptance of a waiver [of counsel,] the court may appoint standby
counsel to assist” the defendant.); see also ABA STANDARDS FOR CRIMINAL JUSTICE, SPECIAL
FUNCTIONS OF THE TRIAL JUDGE, Standard 6.3-6(b) (3d ed. 1999). (“When a defendant
undertakes to represent himself or herself, the court should take whatever measures
may be reasonable and necessary to ensure a fair trial.”).

33. See OHIO R. Crim. P. 11(C) (“Where in a felony case the defendant is unrepre-
sented by counsel the court shall not accept a plea of guilty or no contest unless the defen-
dant, after being readvised that he or she has the right to be represented by . . . counsel
... waives this right.”); ¢f. ABA STANDARDS FOR CRIMINAL JUSTICE, PROVIDING DEFENSE
SERVICES, Standard 5-8.2(b) (3d ed. 1992) (“If a waiver [of counsel] is accepted, the offer [to
allow defendant to confer with a lawyer] should be renewed at each subsequent stage of
the proceedings at which the accused appears without counsel.”).
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(iii) that, if the defendant has been previously convicted of an
offense and the offense to which the defendant has offered to plead
is one for which a different or additional punishment is authorized
by reason of the previous conviction or other factors, the fact of
the previous conviction or other factors may be established after
the plea, thereby subjecting the defendant to such different or
additional punishment;

(iv) that by pleading guilty the defendant waives the right to a
speedy and public trial, including the right to trial by jury; the right
to insist at a trial that the prosecution establish guilt beyond a rea-
sonable doubt; the right to testify at a trial and the right not to tes-
tify at a trial; the right at a trial to be confronted by the witnesses
against the defendant, to present witnesses in the defendant’s behalf,
and to have compulsory process in securing their attendance;

(v) that by pleading guilty the defendant generally waives the right
to file further motions in the trial court, such as motions to object to
the sufficiency of the charging papers to state an offense or to evi-
dence allegedly obtained in violation of constitutional rights; and

(vi) that by pleading guilty the defendant generally waives the
right to appeal, except the right to appeal a motion that has been
made, ruled upon and expressly reserved for appeal and the right to
appeal an illegal or unauthorized sentence.

(b) If the court is in doubt about whether the defendant com-
prehends his or her rights and the other matters of which notice
is required to be supplied in accordance with this standard, the
defendant should be asked to repeat to the court in his or her own
words the information about such rights and the other matters, or
the court should take such other steps as may be necessary to assure
itself that the guilty plea is entered with complete understanding of
the consequences.

(c) Before accepting a plea of guilty or nolo contendere, the court
should also advise the defendant that by entering the plea, the defen-
dant may face additional consequences including but not limited to
the forfeiture of property, the loss of certain civil rights, disqualifica-
tion from certain governmental benefits, enhanced punishment if the
defendant is convicted of another crime in the future, and, if the
defendant is not a United States citizen, a change in the defendant’s
immigration status. The court should advise the defendant to con-
sult with defense counsel if the defendant needs additional infor-
mation concerning the potential consequences of the plea.
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(d) If the defendant is represented by a lawyer, the court should not
accept the plea where it appears the defendant has not had the effec-
tive assistance of counsel.

History of Standard

Subsection (a)(i) has been amended to reflect that the court must
ensure that the defendant understands not simply the nature and ele-
ments of the offense to which the plea is offered, but also the “terms and
conditions of any plea agreement.” Subsection (a)(v) has been amended
in order more accurately to reflect the law concerning the defendant’s
waiver of the right to file any further motions in the trial court follow-
ing entry of a guilty plea. Waiver of the defendant’s right to file an
appeal is addressed in a new, separate subsection (a)(vi). An important
change is the addition of a new subsection (c). This calls upon the court
to advise the defendant that there may be collateral consequences that
flow from the entry of his or her guilty plea, and that he or she should
consult with defense counsel if the defendant needs additional infor-
mation about these consequences.

Related Standards

FED. R. Crim. P. 11(c)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.4

NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, COuRrTs, Standard 3.7

UNIE R. CrRiM. P. 444(c)

Commentary

Standard 14-1.4 addresses the advice the court must give a defen-
dant before accepting a plea of guilty or nolo contendere. This advice
is critical to the operation of the standards as whole. It is intended to
ensure that the defendant’s plea is knowing and intelligent, a funda-
mental element of a valid guilty plea.! While not all the advisements
contained in this standard are constitutionally required for the accep-
tance of a valid guilty plea, all are important as a matter of sound crim-

1. See, e.g., Bousley v. United States, 118 S.Ct. 1604, 1609 (1998) (“A plea of guilty is
constitutionally valid only to the extent it is voluntary and intelligent.”) (quoting Brady
v. United States, 397 U.S. 742, 748 (1970)).
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inal justice policy. Thus, while the failure to give particular advisements
may not constitute error invalidating the conviction, a question which
will turn on the jurisdiction’s law, compliance with this standard will
help to assure that the defendant appreciates the significance of the
plea, and will protect the plea from attack in any later proceedings.

Standard 14-1.4(a) (Court’s advice to defendant)

Under Standard 14-1.4(a), the court may not accept a guilty or nolo
plea from the defendant without first addressing the defendant “person-
ally” and making inquiry to ensure that the plea is made with appropri-
ate knowledge and understanding. Addressing the defendant personally
is important under Boykin v. Alabama,? in which the Supreme Court
reversed a guilty plea conviction of a defendant represented by appointed
counsel where the record did not affirmatively show that the plea was vol-
untarily and intelligently entered. Unless the defendant is addressed per-
sonally, a court cannot reasonably expect to determine that the plea meets
the constitutional requirements of the Boykin decision.? The requirement
that the defendant be addressed personally by the court is consistent with
the Model Code of Pre-Arraignment Procedure, the Federal Rules of
Criminal Procedure, and the Uniform Rules of Criminal Procedure.®

Standard 14-1.4 also provides that the defendant’s plea be taken in
“open court.” This corresponds with the Federal Rules of Criminal Pro-
cedure’ and reflects the judgment that the business of the criminal
courts is the public’s business, as well as the legal presumption of open
judicial proceedings reflected in our Constitution and common law. As
a general matter, pleas of guilty or nolo contendere, therefore, should
not be taken in chambers or otherwise conducted in a manner that
makes it impossible for the public to attend. The standards recognize a

2. See 395 U.S. 238 (1969).

3. See, e.g., United States v. Martinez-Martinez, 69 F.3d 1215 (1st Cir. 1995); McBain v.
Maxuwell, 466 P.2d 177, 178 (Wash. Ct. App. 1970). But see, e.g., United States v. Hobson, 686
F2d 628 (8th Cir. 1982) (group explanation of rights sufficient to meet requirement that
court “personally” address the defendant); State v. Parisien, 469 N.W.2d 563, 566 (N.D.
1991) (plea not infirm where court did not repeat for each defendant in the group ques-
tions which applied to all defendants, as court expressly required each defendant to
respond individually).

4. See MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.4(1) (1975).

5. See FeD. R. CriM. P. 11(c).

6. See UNIF. R. CriM. P. 444(c)(1) (1987).

7. See FED. R. CRIM. P. 11(c); see also UNIE. R. CRiM. P. 444(c)(1) (1987).
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narrow exception where the court finds “good cause” for the proceed-
ings to be held in chambers.® As explained in the commentary to Stan-
dard 14-1.7, however, this is intended to cover those relatively rare
situations where, for example, public knowledge of a guilty plea or the
terms thereof could threaten an ongoing criminal investigation or create
a serious threat of personal harm to the defendant entering the plea.’
The advisements set forth in Standards 14-1.4(a)(i) through (a)(vi) are
critical to the entry of a valid plea. If a defendant does not understand
these matters, the plea has not been entered intelligently. The requirement
that the court ensure “that the defendant understands” the effects of the
plea is consistent with the Federal Rules of Criminal Procedure™ as well
as the Uniform Rules of Criminal Procedure."! Where the court is uncer-
tain whether the defendant understands the court’s advice, Standard 14-
1.4(b) prescribes certain additional steps to be taken, as described below.

Standard 14-1.4(a)(i) (Nature of offense and
terms of plea agreement)

Obviously, a defendant cannot plead intelligently without understand-
ing the offense with which he or she is charged. The Supreme Court stated
many years ago that “real notice of the true nature of the charge . . . [is]
the first and most universally recognized requirement of due process.”*?
Standard 14-1.4(a)(i) thus requires that the defendant be advised of the
“nature and elements of the offense to which the plea is offered.”

The requirement to inform the defendant of the “elements” of the
offense is deliberately included in this standard. In Henderson v.
Morgan,” the Supreme Court held that a guilty plea to second-degree
murder was involuntary where the defendant had not been informed
that intent to cause death was an element of the crime. Thus, at least as

8. See Standard 14-1.7.

9. Press-Enterprise Co. v. Supreme Court, 464 U.S. 501, 510 (1984) (judicial proceed-
ings in criminal cases may not be closed to public unless specific, on-the-record findings
are made demonstrating that “closure is essential to preserve higher values and is narrowly
tailored to serve that interest”).

10. See FED. R. CRIM. P. 11(c) (court must “determine the defendant understands”
effects of pleading guilty).

11. See UNIF. R. CRIM. P. 444(c)(1) (1987) (court must “determin[e] that the defendant
fully understands” implications of the plea).

12. See Smith v. O’Grady, 312 U.S. 329, 334 (1941); see also Bousley v. United States, 118
S.Ct. 1604, 1609 (1998).

13. 426 U.S. 637 (1976).
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to the intent element of an offense, such advice is constitutionally
required. Although the Court in Henderson stopped short of holding
that a trial court must explain all of the elements of an offense to which
a defendant pleads,* this standard nevertheless recommends that such
advice be given.

Recently, in Bousley v. United States,’> the Supreme Court again
strongly indicated that accurate advice regarding the elements of the
crime is necessary to a valid plea. Bousley pleaded guilty to “using” a
firearm in violation of 18 U.S.C. § 924(c)(1) in 1990. Thereafter, the Court
held in a separate case that this statute required a showing of the “active
employment of the firearm.”'¢ Bousley sought federal habeas relief,
claiming that his guilty plea was not knowing and intelligent because
he was misinformed by the District Court as to the nature of the
charged crime. The Court held that such a plea colloquy could indeed
be constitutionally deficient, and that if the record revealed that nei-
ther the defendant, his counsel, nor the court correctly understood the
essential elements of the crime with which he was charged, his guilty
plea would indeed be constitutionally invalid."”

Beyond these constitutional requirements, explaining the elements of
the charge helps to assure that the defendant fully appreciates the
nature of the offense to which he or she is pleading, and allows the
defendant to measure those elements against the conduct in which he or
she engaged. Moreover, since a guilty plea is an admission of all ele-
ments of the charge, a defendant, in fairness, should be formally
advised of those elements before the plea is accepted.

New language has been included requiring that the court ensure the
defendant understands, as well, “the terms and conditions of any plea

14. The Supreme Court in Henderson found that there was no need in that case “to
decide whether notice of the true nature, or substance, of a charge always requires a
description of every element of the offense,” and “assumf[ed] it does not.” However, the
Court found that “intent is such a critical element of the offense of second degree mur-
der that notice of that element is required.” Id. at 647 n.18. The Henderson decision has sub-
sequently been applied by the Court without citing this limitation. See, e.g., Marshall v.
Lonberger, 459 U.S. 422, 436-37 (1983) (where defendant challenged conviction based on
claim that judge did not inform him guilty plea was to attempting to kill victim, court
finds Henderson test met where judge advised defendant he was charged with “attempt-
ing on [the victim] with a knife” and that he was “pleading guilty to this indictment,”
which expressly stated that defendant had knowingly attempted to kill victim).

15. 118 S. Ct. 1604 (1998).

16. Bailey v. United States, 516 U.S. 137, 144 (1995).

17. 118 S. Ct. at 1609.
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agreement.” In virtually every case in which the defendant is offering to
plead guilty, the prosecutor and defense counsel will have agreed in
advance on the terms of the plea. In federal cases, such agreements may be
fairly complex, are usually reduced to writing, and may cover such related
matters as forfeiture, restitution, or civil penalties, or may stipulate to facts.
It is important that the court ensure that the defendant personally under-
stands the terms of the agreement that have been negotiated by his or her
counsel. Where the defendant has waived counsel, such advice from the
court may be the only chance to determine that the defendant appreci-
ates the significance of the terms to which he or she has agreed.

Finally, while not expressly included in a description of the ele-
ments of the offense, some courts will also advise the defendant that
even if the elements of the offense are met, he or she may have affirma-
tive defenses.’ Such advice is particularly advisable where the facts of
the case raise a “red flag” to the court suggesting that the defendant
may have a viable defense were the case to proceed.

Standard 14-1.4(a)(ii) (Maximum sentence)

Under Standard 14-1.4(a)(ii), the defendant must be advised of the
“maximum possible sentence” on the charge to which the plea is
entered, as well as any “mandatory minimum sentence” that may
apply. Such requirements are contained, similarly, in the Federal Rules
of Criminal Procedure,' the Uniform Rules of Criminal Procedure,?
and the Model Code of Pre-Arraignment Procedure.?' State statutes
commonly require that defendants be advised of the maximum sen-
tence before acceptance of a guilty plea.” Many states also mandate that

18. See, e.g., People v. Costanza, 665 N.Y.S. 2d 487, 488 (1997) (if plea allocution raises
a possible affirmative defense, court must make inquiry and ensure defendant is waiv-
ing defense in pleading guilty); Commonwealth v. Thompson, 351 A.2d 280, 282-83 (Pa. 1976)
(trial court erred in failing to instruct defendant on affirmative defense of self-defense at
time of acceptance of plea); People v. Olmedo, 167 Cal. App. 3d 1085, 1093 (Cal. Ct. Ap.
1985) (“failure to instruct on the elements of a crime, a lesser included offense, or an
affirmative defense constitutes a denial of the constitutional right to jury trial”).

19. See FED. R. CRIM. P. 11(c)(1).

20. See UNIF. R. CrRiMm. P. 444(c)(1)(ii), (iii) (1987).

21. See MODEL CODE OF PRE-ARRAIGNMENT PrOC. § 350.4(1)(e)(i) and (ii) (1975).

22. See, e.g., ALA. R. CRIM. P. 14.4(a)(1)(ii); ARK. R. Crim. P. 24.4(c); DEL. SUPER. CT.
CriMm. R. 11(c)(1); IDAHO CRIM. R. 11(c)(2); 725 ILL. COMP. STAT. § 5/115-2 (West 1993);
KAN. STAT. ANN. § 22-3210(2) (1995 & Supp. 1998); Mass. R. Crim. P. 12(c)(3)(B); MINN. R.
Crim. P. 15.01(10)(a); MONT. CODE ANN. § 46-12-210(1)(a)(iii) (1997).
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defendants be advised of any mandatory minimum sentences applica-
ble as well.?

As used in this standard, the “maximum possible sentence” is used to
mean the maximum sentence that is possible as a practical matter under
the circumstances of the defendant’s particular case. This would
include any additional punishment possible by virtue, for example, of
the fact that the crime falls in a category for which aggravated sentenc-
ing is available under the laws of the jurisdiction, such as a crime com-
mitted while armed.? Similarly, if the defendant is pleading guilty to
more than one offense and consecutive sentences could be imposed on
those charges, the defendant is to be advised of the maximum sentence
when calculated “including that possible from consecutive sentences.”*
Most courts hold that failure to advise the defendant of the maximum
sentence may be grounds for reversal of a conviction.? Similarly, a
court’s failure to advise a defendant of the mandatory minimum sen-
tence may require the plea to be set aside.” A court’s failure to inform
a defendant of mandatory minimum and maximum sentences may
amount to harmless error.?

The standard provides further that the defendant should be apprised
“of any special circumstances affecting probation or release from incar-

23. See,e.g., ARK. R. CRim. P. 24.4(b); DEL. SUPER. CT. CRIM. R. 11(c)(1); Mass. R. CriM.
P. 12(c)(3)(B); MinNN. R. Crim. P. 15.01(10)(b); MONT. CODE ANN. § 46-12-210(1)(a)(ii) (1997);
W. VA. R. Crim. P. 11(c)(1); Wyo. R. Crim. P. 11(b)(1).

24. See, e.g., D.C. CODE ANN. § 22-3202 (1996); Haw. REv. STAT. ANN. §§ 706-656, 707-
701 (Michie 1999) (court shall sentence a person who has been convicted of murder to
life imprisonment without possibility of parole in the murder of a peace officer while in
the performance of his duties, or a person known by the defendant to be a witness in a
murder prosecution, or a person by a hired killer); 61 PA. STAT. ANN., tit. 61, § 331.21 (West
1964 & Supp. 1999) (“The board is hereby authorized to release on parole any convict con-
fined in any penal institution of this Commonwealth . . . except convicts condemned to
death or serving life imprisonment. . . .”).

25. Cf. UNIE. R. CriM. P. 444(c)(1)(ii) (1987); MODEL CODE OF PRE-ARRAIGNMENT PROC.
§ 350.4(e)(i) (1975).

26. See, e.g., Twenty-Eighth Annual Review of Criminal Procedure, 87 GEoO. L.J. 1059,
1450-51 & n.1379 (1999) (collecting cases).

27. See, e.g., United States v. Goins, 51 E3d 400, 403-05 (4th Cir. 1995) (court’s failure
to advise defendant of mandatory minimum sentence constituted reversible error); United
States v. Seigel, 102 F.3d 477, 481 (11th Cir. 1996) (court’s failure to advise defendant of
mandatory minimums required the plea to be set aside); United States v. Padilla, 23 F.3d
1220, 1221, 1224 (7th Cir. 1994) (court’s failure to advise defendant of mandatory mini-
mum penalty and accurate maximum penalty entitled defendant to withdraw plea).

28. See Twenty-Eighth Annual Review of Criminal Procedure, 87 GEO. L.J. 1059, 1450-51 &
n.1379 (1999) (collecting cases).
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ceration.” For example, if a defendant were to be ineligible for parole
in the event of a guilty plea and conviction, this fact should be made
known in advance of the plea. A similar requirement is contained in
the Federal Rules of Criminal Procedure.?” Courts generally hold, how-
ever, that the failure to advise the defendant of applicable parole terms
or eligibility factors does not invalidate a plea or constitute ineffective
assistance of counsel.®

Standard 14-1.4(a)(iii) (Repeat offender or enhancement statutes)

Standard 14-1.4(a)(iii) addresses so-called repeat offender or recidi-
vist statutes, such as the “three strikes” statutes that have been adopted
in a number of states® and in the federal system.*? These statutes typi-
cally provide for enhanced penalties for defendants who have certain

29. See FED. R. CRm. P. 11(c)(1) (defendant must be advised of the effect of any special
parole or supervised release term); State v. Kovack, 453 A.2d 521 (N.]. 1982) (defendant
must be made aware of parole ineligibility before plea).

30. See, e.g., Hill v. Lockhart, 474 U.S. 52, 56 (1985) (“We have never held that the
United States Constitution requires the State to furnish a defendant with information
about parole eligibility in order for the defendant’s plea of guilty to be voluntary, and
indeed such a constitutional requirement would be inconsistent with the current rules of
procedure governing the entry of guilty pleas in the federal courts.”); United States v.
Roberts, 5 F.3d 365, 368 (9th Cir. 1993); Johnson v. Puckett, 930 F.2d 445, 448 n.2 (5th Cir.),
cert. denied, 502 U.S. 890 (1991); Fama v. United States, 901 F.2d 1175, 1178 (2d Cir. 1990)
cert. denied, 499 U.S. 954 (1991); United States v. Ballard, 919 F.2d 255, 258 (5th Cir. 1990);
Holmes v. United States, 876 F.2d 1545, 1548-49 (11th Cir. 1989) (Hill “{makes] clear that a
trial court’s failure to inform the defendant of his parole eligibility is not a basis for inval-
idating a guilty plea on voluntariness grounds.”); Worthen v. Meachum, 842 F.2d 1179, 1182
(10th Cir. 1988); see also People v. Reed, 72 Cal. Rptr.2d 615, 618-20 (1998).

31. See D.C. CODE ANN. § 22-104 (1996) (“If any person . . . convicted of a criminal
offense . . . was previously convicted of a criminal offense . . . such person may be sen-
tenced to pay a fine in an amount not more than one and one-half times the maximum fine
prescribed for the [first] conviction . . . and sentenced to imprisonment for a term not more
than one and one-half times the maximum term of imprisonment prescribed for [the first]
conviction.”); NEB. REv. STAT. ANN. § 29-2221(1) (Michie 1995) (“Whoever has been twice
convicted of a crime, sentenced, and comumitted to prison . .. shall, upon conviction of a
felony committed in this state, . . . be punished by imprisonment . .. for a mandatory min-
imum term of ten years and a maximum term of not more than sixty years”); Wis. STAT.
ANN. § 939.62 (West 1996 & Supp. 1998) (“If the actor is a repeater . . . [a] maximwm term
of one year or less may be increased to not more than 3 years”). But see State v. Barton,
609 P.2d 1353 (Wash. 1980) (defendant need not be advised of possible habitual criminal
proceeding since such a proceeding is merely a collateral consequence of a guilty plea).

32. See,e.g., 18 U.S.C. § 3559 (1994).
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types of prior convictions, or who have previously been convicted of
the same crime.?® Under this standard, before the court accepts
the defendant’s guilty plea, it must advise the defendant that, if such
a statute applies, and if it is established during sentencing that the
defendant has a prior conviction, enhanced punishment may follow.
This provision closely resembles provisions in the Model Code of
Pre-Arraignment Procedure* and the Uniform Rules of Criminal
Procedure.®

It is important to give this advice before the plea is accepted because
ordinarily, at that point, before a sentencing report is prepared, the
judge will not know of the defendant’s past record, if any. If there is any
chance that such a statute will apply, the court should give this advice.
Presumably, the defendant will be aware if there are prior convictions,
and can seek advice from defense counsel as to the ramification of those
convictions.* In some jurisdictions, the prosecution is required to give
written advance notice if he or she intends to rely on the fact of prior
convictions in connection with sentencing.®”

The reference, in this standard, to “other factors” which may increase
the punishment (other than prior convictions) is to make clear that the
provision applies not only to repeat offender statutes but also to laws
that provide for increased punishment on other grounds, for example,
when the defendant is a professional criminal or a leader of a continu-
ing criminal conspiracy.®

Standard 14-1.4(a)(iv) (Waiver of trial rights)

Standard 14-1.4(a)(iv) calls upon the court to enumerate the trial-
related rights that the defendant is giving up by pleading guilty. In
Boykin v. Alabama,” the Supreme Court specified three federal constitu-

33. E.g., HAw. REV. STAT. ANN. § 706-606.5 (Michie 1999) (differential sentencing for
second and third-time).

34. See MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.4(1)(e)(iii) (1975).

35. See UNIE. R. CRiM. P. 444(c)(1)(ii) (1987).

36. Because defendants at times may not recall, or may not know, the details of their
prior convictions, it is part of the responsibilities of defense counsel to seek such infor-
mation as part of the investigative process before recommending entry of a guilty plea. See
Standard 14-3.2(b).

37. See, e.g., 21 U.S.C. § 851 (1994); D.C. CODE ANN. § 23-111 (1996).

38. See 21 U.S.C. § 848 (1994 & Supp. II 1996) (continuing criminal enterprise).

39. 395 U.S. 238, 243 (1969).
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tional rights—the privilege against compulsory self-incrimination, the
right to trial by jury, and the right to confront one’s accusers—which the
court will not presume the defendant to have waived where the guilty
plea record is silent.*® This standard requires, therefore, that the defen-
dant be advised that he or she has these three rights and will waive
them by pleading guilty.*! Further, the standard provides that the defen-
dant be informed that he or she is waiving the following additional con-
stitutional rights that have been made applicable to the states, namely:
the right to a speedy trial,** the right to insist at a trial that proof of
guilt be established beyond a reasonable doubt,* and the right to pre-
sent witnesses in one’s own behalf through the use of compulsory
process.* The “right to testify at trial” is included along with the “right
not to testify at trial” to make clear to the defendant that he or she
would have the right to testify if he or she did not exercise the consti-
tutional right to remain silent. A similar provision is contained in the
Uniform Rules of Criminal Procedure.*

While not enumerated in this standard, a court may also find it pru-
dent to mention other rights of which the defendant should be advised.
Thus, a court may want to explain that the defense at trial would be
afforded, if it wished, an opportunity to cross-examine prosecution wit-
nesses* and that, if the defendant decided not to testify at trial, the pros-
ecution would be forbidden to comment to the jury respecting the
defendant’s failure to do so.”” A court may also want to explain to the
accused that the assistance of counsel would be available at trial. While
not all of these warnings may be constitutionally required, the more

40. Id. at 244; see also Mitchell v. United States, 119 S. Ct. 1307, 1309 (1999); Godinez v.
Moran, 509 U.S. 389, 397 n.7 (1993); Parke v. Raley, 506 U.S. 20, 29 (1992).

41. Even with a valid waiver at the plea colloquy stage, however, the defendant’s
waiver of the right against self-incrimination is limited to that proceeding. In Mitchell v.
United States, 119 S. Ct. 1307, 1309 (1999), the Supreme Court held that, in the federal sys-
tem, a guilty plea does not waive the defendant’s Fifth Amendment privilege against self-
incrimination in the sentencing phase of the case, either as a result of the colloquy
preceding the plea or by operation of law when the plea is entered. The Couurt further held
that a trial court may not draw an adverse inference from the defendant’s silence. Id.

42. See Klopfer v. North Carolina, 386 U.S. 213 (1967).

43. See In re Winship, 397 U.S. 358 (1970).

44. See Washington v. Texas, 388 U.S. 14 (1967).

45. UNIE. R. Crim. P. 444(c)(1)(iv) (1987).

46. See Pointer v. Texas, 380 U.S. 400 (1965) (defendant in a criminal case has both the
right to confront witnesses and right to cross-examine).

47. See Griffin v. California, 380 U.S. 609 (1965).
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information the defendant is given about the consequences of the plea,
the more likely it is that his or her choice will be informed and that his
or her conviction will be accorded finality.

Standard 14-1.4(a)(v) (Waiver of right to file further motions)

Standard 14-1.4(a)(v) informs the defendant that the entry of a guilty
plea “generally waives the right to file further motions in the trial
court.” The defendant should understand, in particular, that after
pleading guilty, the defendant will no longer be able to raise objections
to “the sufficiency of the charging papers,” to “evidence allegedly
obtained in violation of constitutional rights,” or other similar argu-
ments.* In fairness to the defendant, it is important that he or she
understand that there is a pretrial right to object to illegally seized evi-
dence and to the sufficiency of the charging papers. Standard 14-
1.4(a)(v) is similar to a provision contained in the Model Code of
Pre-Arraignment Procedure, under which the defendant must be
advised before pleading guilty that “at the trial evidence obtained in
violation of his constitutional rights may not be used against him,” and
that he may move to exclude such evidence.*

The term “generally” is included so as to convey to the defendant
that the matter in the trial court will essentially be concluded with the
plea, while not suggesting to the defendant, erroneously, that no further
motions of any kind may be filed. A detailed list of the exceptions to this
general rule might be confusing or misleading to unsophisticated
defendants.

Standard 14-1.4(a)(vi) (Waiver of appeal rights)

Standard 14-1.4(a)(vi) has been created as a separate standard
addressing the defendant’s waiver of appeal rights. It is important that

48. Most jurisdictions have adopted the view that by pleading guilty a defendant
waives all nonjurisdictional objections to the manner in which evidence was acquired
against the defendant. See, e.g., State v. Schroeder, 593 N.W.2d 76 (Wis. Ct. App. 1999)
(defendant’s guilty plea waived right to evidentiary hearing to determine reason for
delay); Commonwealth v. Rounsley, 717 A.2d 537 (Pa. 1998) (entry of guilty plea waives
objections to sufficiency of evidence); State v. Pettus, 986 S.W.2d 540 (Tenn. 1999) (guilty
plea waives all nonjurisdictional defects); Brooks v. State, 573 So.2d 1350 (Miss. 1990)
(same).

49. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.4(1)(d) (1975).
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the defendant fully understand, and be directly advised by the court,
that entry of a guilty plea will end the case for almost all purposes, and
that the general right to appeal the conviction is among the rights the
defendant is waiving by entering the plea. Thus, this standard makes
clear, first, that entry of a guilty plea “generally waives the right to
appeal,” and second, that the most significant appeal rights not auto-
matically waived by a guilty plea are the right to challenge “an illegal or
unauthorized sentence,” and the right to challenge the underlying con-
viction on grounds that have been “expressly reserved for appeal.”

While the Uniform Rules of Criminal Procedure would permit
appeals of rulings on evidentiary issues even after the entry of a guilty
plea,* the general rule is that the entry of a plea of guilty waives all
“nonjurisdictional” objections to the conviction, i.e., all objections not
going to the power of the court to enter a judgment of conviction.” A
plea of guilty is generally held automatically to waive the defendant’s
right to appeal on constitutional or evidentiary objections relating to the
case, such as motions to suppress evidence or claims of illegal search
and seizure.> The only appeal right that is usually preserved automat-
ically is the right to challenge the sentence imposed by the trial judge
as exceeding its authority under the plea agreement or under governing
law.>

50. See, e.g., UNIF. R. CRiM. P. 444(f) (1987) (defendant who pleads guilty should be
permitted to appeal a pretrial motion to suppress evidence or a pretrial motion that, if
granted, would be dispositive).

51. See, e.g., WRIGHT, FEDERAL PRACTICE AND PROCEDURE: CRIMINAL 3D § 175 (1999);
CaL. PENAL CODE § 1237.5 (Supp. 1999) See generally Twenty-Eighth Annual Review of Crim-
inal Procedure, 87 GEO. L.J. 1059, 1442 (1999) (discussing federal cases).

52. See, e.g., Tollett v. Henderson, 411 U.S. 258, 267 (1973) (defendant who pleads guilty
cannot raise constitutional claims relating to the deprivation of rights prior to entry of
the guilty plea). The law is somewhat unsettled as to when a guilty plea will be found to
waive the right to argue that the conviction on the guilty plea violates the Double Jeop-
ardy clause. The Supreme Court has distinguished between guilty pleas to charges that
are barred by the Double Jeopardy clause on their face, Menna v. New York, 423 U.S. 61
(1975) (entry of plea of guilty held not to wajve double jeopardy claim), and guilty pleas
which, as a matter of fact, are inconsistent with the defendant’s extra-record claim that
two indictments alleged a single conspiracy, United States v. Broce, 488 U.S. 563 (1989)
(valid plea of guilty held to preclude later attempt to set aside conviction on double jeop-
ardy grounds).

53. See 18 U.S.C. § 3742 (1994 & Supp. 11 1996); FeD. R. Crim. P. 32(c)(5); Mp. CODE
ANN., tit. 27, § 645A (1996 & Supp. 1998). Some states bar all appeals from conviction on
a guilty plea. See, e.g., ALa. CODE § 15-15-26 (1995); Miss. CODE ANN. § 99-35-101 (1994).
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As reflected in Standard 14-1.4(vi), however, there is an exception to this
principle where the parties have expressly preserved an appeal issue in
the plea agreement. In both the federal and many state systems, rules
allow for the entry of such “conditional” pleas.* Conditional pleas are also
expressly endorsed by the ABA’s Criminal Justice Standards on Criminal
Appeals.®® Such rules permit the defendant to enter a plea of guilty on
the condition that he or she may appeal to challenge the conviction on a
specified evidentiary, statutory, or constitutional point. If the appeal is suc-
cessful, the guilty plea may be withdrawn.* This standard reflects and rec-
ognizes this principle, as well as the general rule that most appeal rights
are waived by entry of a plea of guilty or nolo contendere. '

Of course, the defendant’s waiver of the general right to appeal does
not and cannot encompass a waiver of rights to challenge the integrity
of the guilty plea proceeding itself.”” While the defendant usually
waives the right to appeal those objections that could have been pur-
sued had the case gone to trial, the defendant does not waive the right,
on appeal, to challenge defects in the guilty plea hearing, to argue that
the guilty plea was not knowing or voluntary, or to appeal denial of a
motion to withdraw a guilty plea.® In terms of the advice given to the
defendant at the guilty plea hearing, however, because such appeal

54. See FED. R. CriM. P. 11(a)(2); see also, e.g., ARK. R. CRIM. P. 24.3(b); CONN. GEN. STAT.
ANN. § 54-94a (West 1994); MONT. CODE ANN. § 46-12-204 (1997); NEvV. REV. STAT. ANN.
§ 174.035(3) (Michie 1997); Cf. Doggett v. United States, 505 U.S. 647 (1992) (enforcing plea
agreement containing government’s consent to allow defendant to appeal denial of a
motion to dismiss).

55. See, ABA STANDARDS FOR CRIMINAL JUSTICE, CRIMINAL APPEALS, Standard 21-
1.3(c) (2d ed. 1980) (“Where the only contested issues in a prosecution can be raised and
determined by decisions on pretrial motions, . .. a procedure should be established to per-
mit entry of a final judgment of conviction, on the basis of a guilty plea or a stipulation
of the facts necessary for conviction, without foreclosing subsequent appeals on the con-
tested issues.”).

56. See, e.g., FED. R. CriM. P. 11(a)(2) (authorizing “conditional pleas,” in which the
defendant reserves the right to “review of the adverse determination of any specified pre-
trial motion”).

57. See, e.g., ABA STANDARDS FOR CRIMINAL JUSTICE, CRIMINAL APPEALS, Standard
21-1.3, Commentary (2d ed. 1980) (“Errors may occur in taking guilty pleas, and appellate
review should be available.”).

58. See, e.g., Bousley v. United States, 118 S. Ct. 1604 (1998) (“It is well settled that a
voluntary and intelligent plea of guilty made by an accused person, who has been
advised by competent counsel, may not be collaterally attacked.”) (quoting Mabry v.
Johnson, 467 U.S. 504, 508 (1984)); United States v. Broce, 488 U.S. 563, 569 (1989) (“when the
judgment of conviction upon a guilty plea has become final and the offender seeks to
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rights relate to the very proceeding in which the advice is being given,
it would make little sense to include this limitation in the advice given
by the court, and could be needlessly confusing.

A related issue has arisen in the federal system because of the practice
of many federal prosecutors to require the defendant to waive most or
all rights to challenge the sentence on appeal or through collateral attack
as a condition of entering a plea agreement.” This practice has followed
from the adoption of the U.S. Sentencing Guidelines and accompanying
legislative amendments which give federal defendants who plead guilty
the right to appeal the calculation of their sentence.® This rule creates an
incentive for defendants routinely to appeal from sentencing on a guilty
plea even where there may be no significant legal or factual issue. Such
appeals increase the burden on the appellate courts.®!

As a constitutional matter, a defendant may choose to waive rights
as part of a plea agreement,®? including rights of appeal.®® In the fed-
eral system, all appellate courts to consider the issue have upheld a

reopen the proceeding, the inquiry is ordinarily confined to whether the underlying plea
was both counseled and voluntary”); United States v. DeWalt, 92 F.3d 1209 (D.C. Cir. 1996);
United States v. Medina-Silverio, 30 F.3d 1 (1st Cir. 1994) (no basis for finding plea voluntary
or intelligent); United States v. Ivory, 11 F.3d 1411 (7th Cir. 1993) (appealing denial of
motion to withdraw plea); Ballentine v. State, 445 A.2d 1033 (Md. 1982) (appeal based on

lack of voluntariness). Of course, a claim of ineffective assistance of counsel also falls in
the category of rights that the defendant does not waive by entering a guilty plea.

Depending on the circumstances of the case, however, such a claim may have to be raised
through a collateral attack on the conviction rather than a direct appeal.

59. See, e.g., United States v. Miichlin, 34 F.3d 896, 897 (9th Cir. 1994); United States v. Por-
tillo, 18 F.3d 290, 292 (5th Cir. 1994).

60. See 18 U.S.C. §§ 3742(a)(2), (a)(3) (1994 & Supp. II 1996) (defendant may appeal
from a sentence if it “was imposed as a result of an incorrect application of the sentenc-
ing guidelines” or “is greater than the sentence specified in the applicable guideline
range”).

61. See, e.g., United States v. Bushert, 997 F.2d 1343, 1347 (11th Cir. 1993) (noting that
Sentencing Reform Act “greatly expanded a defendant’s right to obtain appellate review
of his sentence”), cert. denied, 513 U.S. 1051 (1994).

62. See United States v. Mezzanato, 513 U.S. 196 (1995) (express waiver of protection
against impeachment use of plea agreement is enforceable).

63. See, e.g., People v. Olson, 264 Cal. Rptr. 817, 819 (Cal. Ct. App. 1989) (right to appeal
may be waived in a plea bargain): People v. Smith, 535 N.Y.5.2d 732 (N.Y. App. Div. 1988)
(same), aff’d, 541 N.E.2d 1022 (N.Y. 1989); People v. Rodriguez, 480 N.W.2d 287, 289 (Mich.
Ct. App. 1991) (“to pronounce invalid per se an agreement by a defendant to waive an
appeal as of right would operate in many cases to reduce substantially the incentive of
prosecutors to offer what particular defendants and their attorneys might regard as
worthwhile inducements to forego that right.”).
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defendant’s express waiver, as part of a plea agreement, of the right to
appeal his or her sentence where the waiver was knowing and volun-
tary.* Even an express waiver of the right to appeal a sentence, how-
ever, will not be construed to bar appeal of a sentence that has been
imposed in excess of the statutory maximum or on the basis of uncon-
stitutional considerations.®

The question remains whether requiring certain types of waiver on
sentencing issues is desirable or appropriate. Some argue that such
practices “undermine the error correcting function of the courts of
appeals in sentencing” and create a regime in which the appellate
courts may never have the opportunity to review an illegal, unconsti-
tutional or factually unfounded sentence, contrary to the congressional
intent in adopting the Federal Sentencing Guidelines system.® This
skewing effect may be particularly extreme where the government
seeks a unilateral waiver of sentencing appeal rights, which allows the
government but not the defendant to appeal sentencing errors. Those
opposed to this practice have also emphasized that a defendant cannot
knowingly, intelligently and voluntarily give up the right to appeal a
sentence that has not yet been imposed.”

64. See generally Bushert, 997 F.2d at 1347 (discussing cases); see also, e.g., United States
v. Price, 95 F.3d 364, 369 (5th Cir. 1996); United States v. Allison, 59 F.3d 43, 46 (6th Cir. 1995),
cert. denied, 516 U.S. 1002 (1995); United States v. Melancon, 972 F.2d 566, 567 (5th Cir.
1992); United States v. Rutan, 956 F.2d 827, 829-30 (8th Cir. 1992); United States v. Navarro-
Botello, 912 F.2d 318 (9th Cir. 1990), cert. denied, 503 U.S. 942 (1992); United States v. Wiggins,
905 F.2d 51 (4th Cir. 1990).

65. See, e.g., United States v. Ready, 82 F.3d 551, 555 (2d Cir. 1996) (cannot waive right
to appeal a restitution penalty imposed in violation of law); United States v. Petty, 80 E.3d
1384 (9th Cir. 1996) (waiver of appeal does not preclude review of substantial violations of
plea agreement arising after waiver); United States v. Broughton-Jones, 71 F.3d 1143, 1147-49
(4th Cix. 1995)(waiver of appeal does not preclude review where restitution order was ille-
gally imposed); United States v. Attar, 38 F.3d 727, 731 (4th Cir. 1994) (waiver denied effect
where sentencing hearing was conducted in violation of defendant’s Sixth Amendment
right to counsel); United States v. Pruitt, 32 F.3d 431 (9th Cir. 1994) (claims of ineffective
assistance of counsel can be reviewed despite waiver); United States v. Jacobson, 15 F.3d
19, 22 (2d Cir. 1994) (waiver not given effect where sentence was imposed on the basis of
an unconstitutional use of naturalized status); Bushert, 997 E2d at 1350 (defendant who
waives right to appeal sentence does not “subject himself to being sentenced entirely at
the whim of the district court”); United States v. Marin, 961 F.2d 493 (4th Cir. 1992) (can-
not bar review of sentences exceeding statutory maximum). Some courts have con-
demned appeal waivers entirely. See, e.g., United States v. Raynor, 989 . Supp. 43 (D.D.C.
1997).

66. Raynor, 989 F. Supp. at 49.

67. Id.
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Others argue that if such waivers seek to foreclose all review even of
egregious errors in the sentencing process, public confidence in the jus-
tice system will be undermined. Requiring waivers of collateral as well
as direct appellate review rights is particularly troublesome because
this eliminates all avenues by which even severe sentencing errors may
be corrected. Because the standard of review on a collateral challenge
is already very high,® to ask the defendant to give up this avenue of
review may foster the impression that the justice system is not con-
cerned with potential miscarriages of justice that may occur in rare
cases. At the same time, allowing for routine review of lower courts’
sentencing calculations is costly and burdensome. It is argued that
appeal waivers are good public policy because they promote “finality of
judgments and sentences” and because they conserve prosecutorial and
judicial resources.*

While the Committee and the Council debated adopting a standard
on this issue, they decided not to take a position at this time on the pro-
priety of requesting the defendant’s voluntary waiver of appeal rights
as part of the plea process. Like the Federal Rules Advisory Commit-
tee,”® however, the Standards provide that if the parties enter into such
waivers as a part of a plea agreement, the judge in the plea colloquy
should verify that the defendant’s decision with respect to the waiver
is knowing and intelligent.”

Standard 14-1.4(b) (Defendant’s comprehension of rights)

Standard 14-1.4(b) addresses the circumstances in which the court has
doubts as to whether the defendant comprehends his or her rights, or
other aspects of the court’s inquiry into the voluntariness of the plea. A

68. See United States v. Timmreck, 441 U.S. 780, 783-84 (1979) (collateral attack on guilty
plea conviction must show constitutional or jurisdictional error, a “complete miscarriage
of justice,” or a proceeding “inconsistent with the rudimentary demands of fair proce-
dure”); see also 28 U.S.C. §§ 2254(d); 2254(a); 2255 (1994 & Supp. I 1997).

69. See, e.g., United States v. Wiggins, 905 F.2d 51 (4th Cir. 1990); United States v.
Navarro-Botello, 912 F.2d 318 (9th Cir. 1990), cert. denied, 503 U.S. 942 (1992)

70. In the 1999 amendments to FED. R. Crim. P. 11, the Committee added a require-
ment that judges inform the defendant of, and determine that the defendant understands,
“the terms of any provision in a plea agreement waiving the right to appeal or to collat-

erally attack the sentence.” FED. R. Crim. P 11(c)(6), advisory committees note (effective

Dec. 1, 1999).
71. See Standard 14-1.4(a)(vi) (defendant to be advised regarding waiver of appeal

rights).
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court cannot be expected to explain to a defendant in detail all of the
rights that are relinquished by pleading guilty or nolo contendere. On
the other hand, where the defendant does nothing more than state that
he or she understands the advisements, there may occasionally be
doubts by the court as to whether the defendant truly comprehends
the rights mentioned.”? Accordingly, where the court is uncertain about
the defendant’s understanding, perhaps because of the defendant’s lack
of education or intelligence or poor English language skills, this stan-
dard provides that the court should take such “steps as may be neces-
sary to assure itself that the guilty plea is entered with complete
understanding of the consequences.” The court, aided by defense coun-
sel, should ensure that defendants not proficient in English have the
benefit of translators in order to ensure a completely knowing plea.

This may include, for example, asking the defendant “to repeat to the
court in his or her own words” the information given by the court about
his or her rights and other matters. If communication with the defen-
dant proves difficult, another step would be to adjourn the proceedings
to enable counsel to confer with the defendant. Of course, if at any time
during the plea proceedings the defendant expresses a wish to consult
with counsel, the court should facilitate such a request by taking a recess
or otherwise permitting the defendant time for a private consultation.

Concerns about the defendant’s comprehension of the consequences
of the plea may be particularly acute where the defendant has chosen to
waive counsel. In such circumstances, the court should be alert to
whether the defendant truly understands and has voluntarily and
knowingly entered the plea. The court may wish, for example, to go into
more detailed questioning with an uncounselled defendant than it
would in an ordinary case, where the defendant has had the benefit of
counsel, or may wish to refer the defendant to standby counsel if it is
apparent that the defendant has additional questions.

72. See, e.g., Aleman v. State, 957 S.W.2d 592, 594 (Tex. Ct. App. 1997) (conviction
reversed where record reflects defendant does not speak or understand English, but was
deprived of access to interpreter); Hunt v. State, 487 N.E.2d 1330, 1334 (Ind. Ct. App.
1986) (court failed to inquire whether defendant knew and understood English at accep-
tance of guilty plea); State v. Copeland, 765 P.2d 1266 (Utah 1988) (guilty plea involuntary
where defendant believed he was choosing between prison or state hospital); Common-
wealth v. Jasper, 372 A.2d 395 (Pa. 1976) (where the record indicated that defendant was
seventy-nine years old, had no formal education, and was taking medication for head
injuries, his monosyllabic responses to the court were not sufficient to show understand-
ing of the consequences of a guilty plea).
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Standard 14-1.4(c) (Collateral consequences)

Standard 14-1.4(c) is a new standard which calls upon the court to
inform the defendant, in general terms, that there may be “additional
consequences” from entering the plea, “including but not limited to
the forfeiture of property, the loss of certain civil rights, disqualifica-
tion from certain governmental benefits, enhanced punishment if the
defendant is convicted of another crime in the future, and, if the defen-
dant is not a United States citizen, a change in the defendant’s immi-
gration status.” This standard is placed in its own section to make clear
that the court’s advice concerning potential collateral consequences of a
plea falls into a different category than its advice concerning the rights
listed in Standard 14-1.4(a), and to avoid any implication that the omis-
sion of such advice would necessarily render a plea invalid.

As this standard reflects, there are an increasing number and range of
collateral consequences that may result from a guilty plea. Some such
effects may imperil a defendant’s livelihood or the financial well being
of his family or business. Those with a fairly direct financial effect are
sentencing consequences such as mandatory restitution’ and criminal
forfeiture orders.” Less direct but potentially no less serious may be
the collateral estoppel effect that a guilty plea may exert in subsequent
civil or regulatory proceedings lodged against the individual or corpo-
rate offender.”® Depending upon the law of the forum, a criminal judg-

73. See, e.g., 18 U.S.C. §§ 2248 (sexual abuse), 2259 (sexual exploitation and other
abuse of children), 2264 (domestic abuse and stalking), 2327 (telecommunications fraud),
3663A (crimes of violence, offenses against property under Title 18, including fraud, and
tampering with consumer products offenses) (1994 & Supp. I 1996); U.S. SENTENCING
GUIDELINES MANUAL § 8B1.1(a) (1998) (organizational sentencing); see also 18 U.S.C. § 3663
(1994) (permissive restitution). The majority rule in federal court is that a failure to advise
a defendant regarding his or her restitution obligations does not affect the defendant’s
substantial rights and thus does not warrant invalidation of the plea. See United States v.
McCarty, 99 F.3d 383, 386 (11th Cir. 1996) (collecting cases).

74. See,e.g., 18 U.S.C. § 1963(a) (1994) (RICO); 18 U.S.C. § 982 (1994 & Supp. II 1996)
(money laundering); 21 U.S.C. § 853 (1994 & Supp. II 1996) (Comprehensive Drug Abuse
Prevention Act).

75. Collatera] estoppel may prevent a defendant from relitigating an issue that the
defendant has already litigated and lost, or conceded, in the criminal case. The law of
the forum in which the plea is entered controls the issue of whether that plea will have
collateral estoppel effects in a subsequent criminal action. The issue that will most often
arise when a civil litigant seeks to collaterally estop a defendant who has pled guilty to
criminal charges is whether the plea constitutes an actual adjudication of the issue in
question. Some commentators, and many states, provide that a defendant who pleads
guilty to criminal charges will not be collaterally estopped in a subsequent criminal case.
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ment may make the imposition of civil damages and other remedies
against the defendant much more likely. Thus, for example, once a tax-
payer pleads guilty to tax evasion, the taxpayer is precluded under the
doctrine of collateral estoppel from litigating the issue of civil fraud for
the year(s) of conviction” and the interest and penalties alone may
double or triple the amount originally due the government. Similarly,
collateral estoppel may apply to preclude the defendant from contest-
ing the civil forfeiture of significant assets.”

The potential loss of a governmental license is another common col-
lateral consequence that may have a profound economic impact. Defen-
dants may lose licenses to engage in activities, such as driving or flying,
necessary to their making a living.”® They may also be barred from

See, e.g., RESTATEMENT (SECOND) OF JUDGMENTS § 85 cmt. 6 (1982) (collateral estoppel
“does not apply where the criminal judgment was based on ... a plea of guilty” because
of lack of “actual adjudication”); 1B MOORE’s FEDERAL PRACTICE, para. 0.4181[1] (1992);
WRIGHT, MILLER & COOPER, FEDERAL PRACTICE AND PROCEDURE: JURISDICTION § 4474
(1981); United States v. One Parcel of Real Property, 900 F.2d 470, 473 (1st Cir. 1990) (“pellu-
cid” under Massachusetts law that guilty pleas should not have been given collateral
estoppel effect); Eaton v. Eaton, 575 A.2d 858, 866-67 (N.]. 1990) (guilty plea does not estop
pleading party from contesting the admitted fact in subsequent proceedings). But see State
v. Gonzalez, 641 A.2d 1060 (N.]. Super. Ct. App. Div. 1994) (casino employee who pled
guilty to drug charges was precluded from relitigating issue of his guilt in license revo-
cation proceedings). However, other jurisdictions, and in particular, in successive federal
criminal and civil cases, the plea will constitute actual adjudication and may have collat-
eral estoppel effect. See, e.g., Blohm v. Commissioner, 994 F.2d 1542 (11th Cix. 1993) (Alford
plea given collateral estoppel effect); In re Raiford, 695 F.2d 521, 523 (11th Cir. 1983) (guilty
plea to bankruptcy fraud estops claims in petition for bankruptcy discharge); Brazzell v.
Adams, 493 F.2d 489, 490 (5th Cir. 1974) (“general rule is that collateral estoppel applies
equally whether the prior criminal adjudication was based on a jury verdict or a guilty
plea.”).

76. See, e.g., IAN M. COMISKY, ET AL. TAX FRAUD AND EVASION, vol. 1, § 8.03[3] (1995).

77. See, e.g., 18 U.S.C. § 981 (1994) (civil money laundering forfeiture); 18 U.S.C. §
984 (1994) (civil forfeiture of fungible property); 21 U.S.C. § 881 (1994 & Supp. 1999) (nar-
cotics related forfeiture); United States v. Real Property,976 F.2d 515, 518-19 (9th Cir. 1992)
(guilty plea to drug charge would ordinarily estop defendant from contesting civil for-
feiture of real property on which drugs were found); United States v. United States Currency
in the Amount of $41,807, 795 F. Supp. 540, 544 (E.D.N.Y. 1992) (guilty plea to currency
reporting charge covered all money forfeited and collaterally estopped defendant from
contesting civil forfeiture of seized money).

78. See, e.g.,49 U.S.C. §§ 44103, 44106, 44703(e), 44709, 44710 (1994) (pilot’s license and
aircraft registration are mandatorily revocable for a federal felony involving controlled
substances); 47 U.S.C. § 312a (1994) (private radio operator’s license may be revoked for
convictions involving controlled substances or Title 47 (communications) offenses).
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obtaining, or may lose, licenses without which they cannot engage in a
certain trade or profession. For example, in many states a wide variety
of business activities are licensed and regulated, including automobile
sales, real estate sales, home repair, insurance, teaching, day-care,
health-care, contractors, attorneys, liquor store or restaurant operators,
accountants, and cemetary operators. The entry of a guilty plea may
affect a defendant’s ability to secure or retain such occupational or pro-
fessional licenses.

Governmental debarments and suspensions are a similar category of
collateral consequence. A convicted felon may be legally debarred or
suspended from contracting with governmental entities.”” Defendants
who plead guilty to certain offenses may also be barred from engaging
in certain types of businesses, professional activities, or from serving
in the armed forces.® For example, if a defendant pleads guilty to fraud
or any felony arising out of a contract with the Department of Defense,
a ban of at least 5 years will preclude the defendant from holding vari-
ous positions with a federal contractor or subcontractor.?' Other statu-
tory occupational restrictions abound; a defendant convicted of a felony
may not hold certain labor organization posts, jobs with a bank or insur-
ance company, or deal as a registered SEC, CFTC or NASD actor.®*

Guilty pleas may have even more serious ramifications for the defen-
dant’s personal life and privacy interests. For example, conviction of cer-
tain offenses may result in the termination of parental responsibilities,” a

79. See, e.g., 48 C.E.R. §§ 9.400, et seq. (1998) (administrative suspension and debar-
ment practices governed by the Federal Acquisition Regulations (“FAR"”) for procurement
programs). Almost all federal government departments and agencies have procurement
debarment regulations. See, e.g., 28 C.ER. § 67.100, ef seq. (1998) (Department of Justice reg-
ulations re: procurement debarment following conviction).

80. See 10 U.S.C. § 504 (1994) (felony conviction makes offender ineligible for enlist-
ment in the United States armed services).

81. See 10 U.S.C. § 2408 (1994 & Supp. I1 1996).

82. See 12 U.S.C. §§ 1785, 1818(g)(1)(c), 1829, 2265 (1994 & Supp. Il 1996) (banking,
FDIC, Farm Credit and credit unions); 7 U.S.C. § 12a(2)(d) (1994 & Supp. X 1996) (CFTC);
10 U.S.C. § 2408 (1994 & Supp. I 1996) (Department of Defense); 29 U.S.C. §§ 504, 1111
(1994) (labor); 18 U.S.C. § 1033(e)(1)(A) (1994) (interstate insurance business); 17 C.ER.
201.102(e)(2) (Commodities & Securities); 19 C.ER. § 111.53(b) (1998) (Customs).

83. See, e.g., MONT. CODE ANN § 41-3-609(1)(d) (1997) (“The court may order a termi-
nation of the parent-child legal relationship upon a finding . . . [that] the parent is convicted
of a felony in which sexual intercourse occurred or is a minor adjudicated a delinquent
youth because of an act that, if committed by an adult, would be a felony in which sexual
intercourse occurred and, as a result of the sexual intercourse, the child is born.”).
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requirement that the offender register as (and be publicly revealed to be)
a sex offender,* and submit to mandatory substance abuse® or HIV test-
ing.® A defendant’s—and in some cases, the defendant’s family’s—access
to critical governmental benefits such as public assistance payments,*

84. See, e.g., 42 U.S.C. §§ 4071 (1994) (federal reporting and registration system),
14072(i) (1994 & Supp. I1 1996) (federal offense to register under federal and state laws);
ALASKA STAT. §§ 12.63.100 (defining sex offense), 12.63.010 (requiring registration of sex
offenders and child kidnappers) (Michie 1998); ALaska R. CRiM. P. 11(c)(4) (requiring
court to give defendant notice of sex offender registration requirements prior to plea);
WasH. Rev. CODE ANN. § 9A.44.130 (West Supp. 1999) (registration requirement for per-
sons convicted of any sex or kidnapping offense).

85. See,e.g., Va. CODE ANN. §§ 18.2-251.01 (substance abuse screening and asséssment
for felony convictions); 19.2-299.2 (alcohol and substance abuse screening and assessment
for designated Class 1 misdemeanor convictions) (Michie Supp. 1999).

86. See,e.g., ALA. CODE § 22-11A-17 (1997); ARK. CODE ANN. § 16-82-101(d)(1) (Michie
1987 & Supp. 1997); CAL. PENAL CODE § 1202.1(a) (West 1982 & Supp. 1999); FLA. STAT.
ANN. § 960.003(4) (West 1996 & Supp. 1999); Ga. CODE ANN. § 17-10-15(c) (1997); K.
REV. STAT. ANN. § 510.320(3) (Michie 1990 & Supp. 1998); MiCH. COMP. LAWS ANN. §
333.5129(4) (1992 & Supp. 1999); MO. ANN. STAT. § 191.663(2) (1994 & Supp. 1998). Some
jurisdictions permit under certain circumstances, see ARIZ. REV. STAT. ANN. § 13-1415 (West
Supp. 1998); ARK. CODE ANN. § 16-82-101(b)(1) (Michie 1987 & Supp. 1997); Ga. CODE
ANN. § 17-10-15(b); MiCH. COMP. LAWS ANN. § 333.5129(1), (3) (1992 & Supp. 1999); N.D.
CeNT. CODE § 23-07.7-01 (Supp. 1997), or require, see DEL. CODE ANN., tit. 10, § 1077(a)
(Supp. 1998) (upon victim’s request); FLA. STAT. ANN. § 960.003(2) (same) (West 1996 &
Supp. 1999); TENN. CODE ANN. § 39-13-521 (1997), (compelled HIV testing prior to con-
viction where a defendant is alleged to have committed certain, usually sexual, offenses).

87. See, e.g., ARK. CODE ANN. § 20-76-409 (Michie 1991 & Supp. 1997) (no person who
has been convicted of any state or federal felony which has as an element of the distribu-
tion or manufacture of a controlled substance is eligible for assistance from state programs
funded under part A of title IV of the Social Security Act, food stamps or public assistance,
and the amount of benefits provided to family members of a persons rendered ineligible
by such a conviction is reduced); LA. REV. STAT. ANN. § 46:233.2 (West 1999) (no person
who has been convicted of any state or federal felony which has as an element the pos-
session, use, or distribution of a controlled substance is eligible for cash assistance from
state programs funded under part A of title IV of the Social Security Act or food stamps
for one year following the person'’s release from incarceration); MINN. STAT. ANN. §
256D.024 (West 1998) (“assistance units” involving applicants convicted under federal or
state law of any felony that has as an element of the possession, use, or distribution of con-
trolled substances and who has not completed drug rehabilitation treatment are not eli-
gible for public assistance for five years after completion of sentence); N.J. STAT. ANN. §
44:10-48(7) (West Supp. 1999) (persons convicted under federal state law of any felony
that have as an element the possession, use, or distribution of controlled substances and
who have not completed drug rehabilitation treatment are not eligible for assistance for
dependent children).
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public housing,® social security® or pension® payments, and veteran’s
benefits” may be imperiled by a guilty plea. Conviction may also carry
with it the loss of civil rights, including the right to vote and to serve as a
juror,” the ability to carry firearms,” and the possibility of holding public
office

88. See,e.g.,24 CFR.§966.4 (1998) (HUD lease requirements for public housing provide
that drug-related activity is ground for eviction); MO. REV. STAT. § 99.103 (1994) (“no hous-
ing authority in any city with a population of four hundred thousand or more inhabitants,
and whose jurisdiction covers more than one county, shall rent or lease accomodations to any
person who, within the preceding five years, has been convicted of a crime involving pros-
titution or the possession or sale of controlled substances” and the remaining members of
any family living in public accomodations who becomes ineligible because a member of the
family is convicted of such a crime may reapply to the housing authority for accomodations).

89. See, e.g., 42 U.S.C. § 402(u) (1994 & Supp. Il 1996) (sentencing court may order
withholding of old age and survivors insurance benefits where the offense is within the
category of national security); id. § 402 (x) (no old age and survivors insurance benefits
shall be paid to prisoners who are not enrolled in an approved rehabilitation program).

90. See, e.g.,5U.S.C. § 8312 (1994) (a federal employee will lose his pension benefits
for convictions relating to espionage, treason, sedition, or perjury), id. § 8314 (a willful
refusal to testify or produce records in court, grand jury, or court martial or congres-
sional proceedings blocks federal pension payments).

91. For example, conviction of certain national security related offenses will result in
forfeiture of many military veteran benefits, including pensions, disability, hospitaliza-
tion, loan guarantees, burial in a national cemetery and insurance under NSLI and USGLI.
See 38 U.S.C. §§ 1505(a), 1911, 1954, 6104(a), 6105(a) (1994).

92. The right to vote in federal, state and local elections are determined by state law.
See Richardson v. Ramirez, 418 U.S. 24 (1974). Thus, for example, if an offender is convicted in
California, he would lose the right to vote while imprisoned, but would automatically regain
the right as soon as his sentence was completed. CAL. CONST. art. II, § 4. A convicted felon
cannot serve as a juror in California state courts. Car. C1v. PROC. CODE § 203(a)(5) (West
1982 & Supp. 1999). A convicted felon may, however, sit on a federal jury if an individual’s
civil rights have been restored under state law. 28 U.S.C. § 1865(b)(5) (1994); see also United
States v. Hefner, 842 F2d 731, 732 (4th Cir.) (section 1865 applies only where state has taken
an affirmative act—such as a gubenatorial pardon or amnesty—to restore civil rights), cert.
denied, 488 U.S. 868 (1988). Cf. Michael A. Fletcher, Voting Rights for Felons With Support; 13%
OF BLACK MEN INELIGIBLE WITH BAN, WASH. POsT, Feb. 22, 1999, at A1 (study showing crimi-
nal convictions prevent 1 of 5 African-American men from voting in 10 states).

93. For example, federal law prohibits federal felons from obtaining, receiving, trans-
porting, or possessing firearms, which covers both handguns and rifles. See 18 U.S.C. §§
922(g)(1), 921(a)(3) (1994). Some federal felonies, however, such as antitrust, restraint of
trade and unfair trade practices violations, are exempt from the firearms ban. See 18 U.S.C.
§921(a)(20)(A) (1994). Various states also ban the possession of firearms by felons. See, e.g.,
CaL. PENAL CODE § 12001(b), 12021(a)(1) (West 1992 & Supp. 1999).

94. Disqualification to hold federal office may result from a federal conviction. See
U.S. ConsT. art. I, § 3. Certain federal convictions would preclude holding a public office
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A serious and growing issue in a significant number of cases involv-
ing non-citizens is the grave immigration consequence that may flow
from a guilty plea.* Under federal law, the initiation of deportation pro-
ceedings automatically follows conviction of any offense on a long list.*
Indeed, in a growing number of states, the court is required to inform
the defendant of the potential immigration consequences of a guilty
plea.”” Moreover, federal caselaw notes that, while the failure to warn a

in California, see CAL. CONST. art. VII, § 8; CaL. Gov’t CODE § 1021 (West 1995); CaAL.
PenAL CODE §§ 74,88,165 (West 1999); Helena Rubenstein Int’l v. Younger, 139 Cal. Rptr.
473 (Cal. Ct. App. 1977), but not in the District of Columbia, where a felon may serve as
Mayor or City Councilman, see D.C. CODE ANN. §§ 1-225, 1-241 (1999).

95. See Ng Fung Ho v. White, 259 U.S. 276, 284 (1922) (deportation “may result. . . in
loss of both property and life; or of all that makes life worth living”).

96. The Immigration and Nationality Act (“INA”), in the wake of the 1996 amendments
by the Antiterrorism and Effective Death Penalty Act (“AEDPA”) and Itlegal Immigration
Reform and Immigrant Responsibility Act of 1996, constitutes a great threat to non-citizen
defendants who are considering a plea of guilty. An alien is “removable” for convictions
involving “aggravated felonies,” crimes involving moral turpitude, crimes “related to” con-
trolled substances, firearms crimes, and miscellaneous offenses. See 8 U.S.C. §§1101(a)(43)
(aggravated felony), 1227(a)(2) (general criminal grounds for removal) (1994). In the AEDPA,
Congress expanded the definition of “aggravated felonies” to include many common and
obscure offenses, and provided that this redefinition be retroactive, putting at risk of removal
aliens who had previously pleaded to certain offenses thinking that such pleas did not put
at risk their immigration status. The expansion of the “aggravated felony” list is significant
because conviction of an aggravated felony generally means certain and speedy deporta-
tion given that the defendant will not, under the statute, be eligible for most discretionary
relief from removal. Under the amended INA, then, a plea deal that might otherwise seem
attractive—for example, a suspended 1-year sentence for misdemeanor theft—may often
look considerably different once it is determined that that plea would in fact be deemed an
“aggravated” felony conviction leading to the alien client’s swift deportation.

97. See, e.g., CONN. GEN. STAT. ANN. § 54-1j (West 1994 & Supp. 1999); D.C. CODE ANN.
§ 16-713 (1997) (court must advise non-citizen defendant prior to acceptance of guilty plea
of potential immigration consequences; failure to so advise, upon defendant’s motion,
requires court to vacate the judgment and permit the defendant to withdraw guilty plea);
FLA. R. CriM. P. 3.172(c)(8); Haw. Rev. STAT. ANN. § 802E (Michie 1999); Mass. GEN. LAws
ANN. ch. 278, § 29D (1992 & Supp. 1999); MONT. CODE ANN. § 46-12-210(f) (1997); N.Y.
CRrIM. PrOC. Law § 220.50(7) (McKinney Supp. 1999) (court must advise non-citizen
defendant prior to acceptance of guilty plea of potential immigration consequences of
plea; failure to so advise “shall not be deemed to affect the voluntariness of a plea of guilty
or the validity of a conviction”); OHIO Rev. CODE ANN. § 2943.031 (Banks-Baldwin 1997);
OR. Rev. STAT. § 135.385(2)(d) (1997); TEX. CRiM. P. CODE ANN. § 26.13(a)(4) (West 1989);
WasH. REv. CODE ANN. § 10.40.200 (West 1990) (court must advise non-citizen defendant
prior to acceptance of guilty plea of potential immigration consequences; failure to so
advise, upon defendant’s motion, requires court to vacate the judgment and permit the
defendant to withdraw guilty plea); Wis. STAT. ANN. § 971.08(1)(c) (West 1998).
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defendant of the immigration consequences of conviction does not
affect the soundness of the conviction,’ the better practice is to include
such a notice in the court’s colloquy with the defendant.” Such a notice
should not, however, require the defendant to disclose to the court his
or her immigration status.!®

The final category of collateral consequences is privately imposed
collateral sanctions. For example, offenders may suffer higher insurance
rates, particularly after a guilty plea in traffic cases. Pleas to more seri-
ous cases may result in restrictions on employment opportunities, resi-
dence, and admission to professions or educational institutions.'*

Ordinarily, the primary burden to ensure that the defendant is aware
of any collateral consequences that may apply in his or her case must
fall on the defense counsel. A new provision outlining this responsibil-

98. See, e.g., United States v. Banda, 1 F.3d 354, 356 (S5th Cir. 1993); Varela v. Kaiser, 976
F.2d 1357, 1358 (10th Cir. 1992) (stating that “[t]he circuits that have addressed the issue of
failure of counsel to inform an accused of the likely deportation consequences arising
out of a guilty plea have all held that deportation is a collateral consequence of the crim-
inal proceeding and therefore the failure to advise does not amount to ineffective assis-
tance of counsel,” and collecting cases), cert. denied, 507 U.S. 1039 (1993); Alanis v. State, 583
N.W.2d 573, 578-79 (Minn. 1998) (fact that defendant was not advised by counsel or the
court of possible immigration consequences of plea does not invalidate plea); State v.
McFadden, 884 P.2d 1303, 1305-06 (Utah Ct. App. 1994) (collecting state cases and holding
that “counsel’s performance is not deficient by the mere failure to apprise a noncitizen
defendant that entry of a guilty plea might subject defendant to deportation”); Limani v.
Alaska, 880 P.2d 1065, 1067 (Alaska Ct. App. 1994) (trial court’s failure to advise defen-
dant of possible deportation consequence of plea did not provide ground for plea with-
drawal).

99. See United States v. Campbell, 778 F.2d 764, 769 (11th Cir. 1985) (“[i]t is highly desir-
able that both state and federal counsel develop the practice of advising defendants of the
collateral consequences of pleading guilty”); see also, e.g. United States v. Rosario, 902 F.2d
55,61 (D.C. Cir. 1990) (Mikva, J., concurring) (“[t]he possibility of being deported can be—
and frequently is—the most important factor in a criminal defendant’s decision how to
plead.”), cert. denied, 498 U.S. 942 (1990).

100. See, e.g., CONN. GEN. STAT. ANN. § 54-1j(b) (West 1994 & Supp. 1999) (“The defen-
dant shall not be required at the time of the plea to disclose his legal status in the United
States to the court.”); FLA. R. Crim. P. 3.172(c)(8) (“It shall not be necessary for the trial
judge to inquire as to whether the defendant is a United States citizen, as [the admoni-
tion regarding immigration collateral consequences] shall be given to all defendants in all
cases.”); OHIO REv. CODE ANN. § 2943.031(C) (Banks-Baldwin 1997) (“the defendant shall
not be required at the time of entering a plea to disclose to the court his legal status in
the United States”).

101. See, e.g., ANTHONY G. AMSTERDAM, 1 TRIAL MANUAL 5 FOR THE DEFENSE OF
CrIMINAL CASES § 205, at 346 (1988).
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ity has also been included in Standard 14-3.2, governing the duties of
defense counsel. It is also appropriate that the court take a role in this
area, however, because of the number and extent of such collateral
effects, which may be critical considerations to an individual defen-
dant in deciding whether to enter a plea. In some cases, the collateral
consequences may be far disproportionate to the direct effects of the
conviction itself.

If after receiving the general advice from the court concerning the col-
lateral consequences of a plea, the defendant has questions or needs
additional information, Standard 14-1.4(c) makes clear that the appro-
priate course is for the court to advise the defendant to consult with
defense counsel.

Standard 14-1.4(d) (Ineffective assistance of counsel)

Standard 14-1.4(d) provides that the court should not accept a defen-
dant’s plea where “it appears the defendant has not had the effective
assistance of counsel.”’%? A similar provision is contained in the Uni-
form Rules of Criminal Procedure.'®

When a defendant enters a guilty plea without the effective assistance
of counsel, the conviction can be subject to successful attack in post-con-
viction proceedings.’ Thus, this standard provides that a court may
not accept a plea from a defendant where it appears that the represen-
tation afforded to him or her was ineffective. While the standard does
not specifically require the court to inquire whether the defendant is sat-
isfied with the services rendered by counsel, many judges routinely
ask defendants this question, and it may be advisable for a court to do
s0 as part of this inquiry.!® Regardless of whether such a direct question
is asked, the court should be alert to statements of the defendant or
defense counsel that raise questions concerning the competence of the
representation.

102. See Hill v. Lockhart, 474 U.S. 52, 59 (1985) (setting out standard for effective assis-
tance of counsel). See generally Annotation; Adequacy of Defense Counsel’s Representation of
Criminal Client Regarding Guilty Pleas, 10 A.L.R. 4TH 8, § 3 (1981).

103. See UNIE. R. CriM. P. 444(b)(2) (1987) (court “may not accept the plea if it appears
that the defendant has not had the effective assistance of counsel”).

104. See Twenty-Eighth Annual Review of Criminal Procedure, 87 GEO. L.J. 1059, 1455 &
n.1389 (1999) (collecting cases).

105. Cf. UNIE. R. CriM. P. 444(b)(1) (1987) (the court “shall inquire whether the defen-
dant is satisfied with the lawyer’s representation”).
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Standard 14-1.5. Determining voluntariness of plea

The court should not accept a plea of guilty or nolo contendere
without first determining that the plea is voluntary. By inquiry of
the prosecuting attorney, the defendant, and defense counsel, if any,
the court should determine whether the tendered plea is the result
of prior plea discussions and a plea agreement, and, if it is, what dis-
cussions were had and what agreement has been reached. If the plea
agreement contemplates the granting of charge or sentence conces-
sions which are subject to judicial approval, the court should advise
the defendant, consistent with standard 14-3.3(e), whether with-
drawal of the plea will be allowed if the charge or sentence conces-
sions are rejected. The court should address the defendant personally
to determine whether any other promises or any force or threats were
used to obtain the plea.

History of Standard

There are stylistic and conforming changes only.

Related Standards

FED. R. Crm. P. 11(d), (e)(2)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE §8 350.3(3), 350.4(2),
350.5(1), 350.6

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, COURTS, Standards 3.6, 3.7

UNIE R. CrRiM. P. 444(c)(2)

Commentary

Like the preceding standard, which addressed the defendant’s
knowledge of the consequences of entering a guilty plea, Standard 14-
1.5 is another critical provision that seeks to ensure that the defendant’s
plea is entered voluntarily. The Supreme Court has made clear that a
guilty plea entered by a defendant involuntarily violates due process
of law.! The court’s duty to ensure that the defendant’s plea is voluntary
is recognized as a fundamental procedural requirement.?

1. Boykin v. Alabama, 395 U.S. 238, 242-243 (1969).
2. See, e.g., UNIF. R. CRIM. P. 444(c)(2) (1987) (“The court may not accept the plea
without first determining that it is voluntary.”); ALa. R. CriM. P. 14.4(a)(2); Ariz. R. CRrRIM.
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As part of the inquiry into voluntariness, Standard 14-1.5 provides
that the court should inquire into whether the “tendered plea is the
result of prior plea discussions.” The fact that the prosecutor has con-
vinced the defendant to enter a plea agreement by promising to dismiss
charges or to obtain sentence concessions does not by itself render the
guilty plea involuntary.® Nonetheless, it is important that the terms of
any agreement be clearly stated and reviewed with the defendant.*
Thus, the standards make clear that if plea discussions resulted in a
written agreement, the court should require that agreement to be placed
in the record, and if there is no agreement in writing, should require
the parties to describe on the record the terms they have reached.’

In order to determine whether the plea is voluntary, it is essential that
the court address the defendant personally to determine whether he or
she was in any way threatened, coerced, or pressured into pleading
guilty,® and whether any promises were made to the defendant that are

P. 17.3; Ark. R. CRIM. P. 24.5; COLO. REV. STAT. ANN. § 16-7-207(1)(d) (West 1998); DEL.
SupeR. CT. CRIM. R. 11(d); FLA. R. CriM. P. 3.172(a); IDaHO CriM. R. 11(c)(1); IND. CODE
ANN. § 35-35-1-3 (West 1998).

3. Brady v. United States, 397 U.S. 742, 749-755 (1970). The Supreme Court, more-
over, has recognized plea bargaining as an indispensable component of the criminal jus-
tice system. See, e.g., Blackledge v. Allison, 431 U.S. 63, 71 (1977); Santobello v. New York, 404
U.S. 257, 260-261 (1971).

4. See also Standard 14-1.4(a)(i).

5. See also Standard 14-3.3(a); ¢f. FED. R. CRIM. P. 11(e)(2) (“If a plea agreement has
been reached by the parties, the court shall, on the record, require the disclosure of the
agreement . ..”).

6. See, e.g., United States v. Torres, 129 F.3d 710, 715-716 (2d Cir. 1997) (court did not
abuse discretion in denying withdrawal based on allegations of coercion when court asked
defendants at original hearing if they were pressured and they said no); United States v. Tay-
lor, 139 F.3d 924, 927, 932 (D.C. Cir. 1998) (allegations of economic coercion properly
rejected since trial counsel completed trial before defendant pleaded guilty and defen-
dant stated at Rule 11 hearing that he had not been coerced); United States v. Sanchez-Bar-
reto, 93 F.3d 17 (1st Cir. 1996) (rejection of withdrawal of guilty plea based on later
allegations of coercion was not an abuse of discretion where each defendant originally
informed the district court that the plea had not been coerced), cert. denied, 519 U.S. 1068
(1997); United States v. Carr, 80 F.2d 413 (10th Cir. 1996) (after defendant told trial court
that no one was forcing him to plead guilty he was unable to withdraw plea based on
allegations of coercion and duress); Oliver v. State, 973 S.W.2d 580, 583 (Mo. Ct. App. 1998)
(defendant was unable to demonstrate plea was the result of coercion where he originally
assured trial court he had not been coerced or forced to plead guilty); State v. McAdoo, No.
97-3440-CR, 1999 WL 366671 (Wis. Ct. App. Jun. 8, 1999) (where defendant told trial court
that no threats or promises were made regarding the plea agreement, later allegations of
pressure from family to plead guilty did not require withdrawal of plea).
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not stated in the plea agreement. Both the Federal Rules of Criminal
Procedure’” and the Uniform Rules of Criminal Procedure,® similarly
require that the court inquire whether any force or threats were used
to obtain the plea.

Particular voluntariness issues may be presented by prosecutorial
attempts to induce every defendant in a multi-defendant case to plead
guilty, so called “wired pleas.”® Such pleas are considered to pose a
greater risk of coercion than an independent plea because of the added
pressures that the defendants may bring on each other to plead guilty in
such circumstances.'® The case law generally holds that the prosecutor
should bring the “wired” nature of the defendant’s plea to the atten-
tion of the court, to allow a proper inquiry into the voluntariness of the
plea under the totality of the circumstances.” The standards would
require the fact that the defendant is entering a “wired plea” to be dis-
closed to the court as part of the court’s inquiry under Standard 14-1.4(i)
into the “terms and conditions” of the plea, as well as its inquiry under
this Standard into “what [plea] discussions were had and what agree-
ment has been reached.”*

Where the plea agreement contemplates charge or sentence conces-
sions that are subject to judicial approval, to avoid any possibility of
the defendant being misled, the defendant should be so advised. The
court should explain further, “whether withdrawal of the plea will be

7. See FeD. R. Crim. P. 11(d) (“The court shall not accept a plea of guilty or nolo con-
tendere without first . . . determining that the plea is voluntary and not the result of force
or threats.”)

8. See UNIF. R, CRiM. P. 444(c)(2) (1987) (“The court shall address the defendant per-
sonally and determine whether any other promise or any force or threat was used to
obtain the plea.”).

9. See United States v. Caro, 997 F.2d 657, 659 (9th Cir. 1993)(“Though package deal
plea agreements are not per se impermissible, they pose an additional risk of coercion
not present when the defendant is dealing with the government alone.”); see also Bor-
denkircher v. Hayes, 434 U.S. 357, 374 n.8 (1978).

10. United States v. Farley, 72 F.3d 158, 164 n.5 (D.C. Cir. 1995); see also United States v.
Carr, 80 F.3d 413, 416-417 (10th Cir. 1996); United States v. Hernandez, 79 E.3d 1193 (D.C. Cir.
1996); United States v. Martinez-Molina, 64 F.3d 719, 732-34 (1st Cir. 1995); State v. Danh,
516 N.W.2d 539 (Minn. 1994); State v. Tietjens, 729 P.2d 914 (Ariz. 1986) (en banc); In re
Ibarra, 666 P.2d 980 (Cal. 1983).

11. Farley, 72 F3d at 164 n.5; Martinez-Molina, 64 F3d at 733; Caro, 997 F.2d at 660 (“the
prosecutor must alert the district court to the fact that codefendants are entering a pack-
age deal”); Tietjens, 729 P.2d at 916; Ibarra, 666 P.2d at 986.

12. See, e.g., Bhagwat v. State, 658 A.2d 244 (Md. Ct. App. 1995) (improper to condi-
tion plea agreement with co-defendant on promise not to testify on behalf of defendant).
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allowed if the charge or sentence concessions are rejected.” In most
guilty pleas entered in federal court, for example, the court is not bound
to accept sentencing concessions, even where the parties have unani-
mously agreed,’ nor does the court’s rejection of such concessions
generally provide grounds for withdrawing the plea.**

Standard 14-1.6. Determining factual basis of plea

(a) In accepting a plea of guilty or nolo contendere, the court should
make such inquiry as may be necessary to satisfy itself that there is a
factual basis for the plea. As part of its inquiry, the defendant may
be asked to state on the record whether he or she agrees with, or in the
case of a nolo contendere plea, does not contest, the factual basis as
proffered.

(b) Whenever a defendant pleads nolo contendere or pleads guilty
and simultaneously denies culpability, the court should take special
care to make certain that there is a factual basis for the plea. The offer
of a defendant to plead guilty should not be refused solely because
the defendant refuses to admit culpability. Such a plea may be
refused where the court has specific reasons for doing so which are
made a matter of record.

History of Standard

The standard has been amended to delete subsection (b), which had
provided that “generally” the court may require the defendant to make
a “detailed statement in the defendant’s own words” concerning the
commission of the offense to which the defendant is pleading guilty.
Instead, subsection (a) has been amended to provide that as part of its
inquiry into the factual basis for the plea, “the defendant may be asked
to state on the record whether he or she agrees with, or in the case of a
nolo contendere plea, does not contest, the factual basis as proffered.” In
addition, the title of the standard has been changed.

13. See FeD. R. CriM. P. 11(e)(1)(B).

14. See FED. R. CRIM. P. 11(e)}(2); Carnine v. United States, 947 F.2d 924, 930-31 (7th Cir.
1992) (court does not have to give defendant an opportunity to withdraw his plea if it
rejects sentencing suggestions under FED. R. CRiM. P. 11(e)(1)(B), but must do so if such
sentencing is part of the agreement under FED. R. Crim. P. 11(e)(1)(C)).
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Related Standards

FeD. R. CrRiM. P. 11(f)

MOoDEL CODE OF PRE-ARRAIGNMENT PROCEDURE §§ 350.4(3), (4)

NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLvs, COuRTs, Standard 3.7

UNIE. R. CRiM. P. 444(c)(3)

Commentary

Standard 14-1.6 concerns the need for the court to assure itself, by
adducing facts at the taking of a guilty plea or plea of nolo contendere,
that there is sufficient evidence upon which the defendant could be con-
victed if he or she elected to stand trial.! The Supreme Court has not
squarely held that a factual basis for a guilty plea is constitutionally
mandated, although it strongly intimated that such a requirement exists
where a defendant seeks to enter an Alford plea.? Several lower courts
have held that a trial judge is not constitutionally required to inquire
into the factual basis for a non-Alford guilty plea.? Rules of procedure
and statutes requiring the establishment of a factual basis are common.*

1. See Godwin v. United States, 687 F.2d 585 (2d Cir. 1982) (“factual basis” requirement
means at least that when an essential element is factually disputed, circumstances must
appear on the record to warrant conclusion that defendant’s innocent version is unwor-
thy of belief).

2. See North Carolina v. Alford, 400 U.S. 25, 38 (1970) (“In view of the strong factual
basis for the plea demonstrated by the State and Alford’s dearly expressed desire to enter it
despite his professed belief in his innocence, we hold that the trial judge did not commit
constitutional error in accepting it.”) (emphasis added).

3. See, e.g., Meyers v. Gillis, 93 E3d 1147, 1151 (3d Cir. 1996); Higgason v. Clark, 984 E.2d
203, 207 (7th Cir.), cert. denied, 508 U.S. 977 (1993); Riggins v. McMackin, 935 E.2d 790, 794-
95 (6th Cir. 1991); Rodriguez v. Ricketts, 777 F.2d 527, 528 (9th Cir. 1985); People v. Wiser,
326 N.E.2d 198 (II. App. Ct. 1975). Where a defendant claims innocence, however, courts
have held that a factual basis is constitutionally required. See Stano v. Dugger, 921 F.2d
1125, 1140 (11th Cir. 1991) (factual basis for plea constitutionally required if defendant pro-
claims his or her innocence), cert. denied, 502 U.S. 835 (1991); Pierce v. State, 484 So.2d 506
(Ala. Crim. App. 1985) (same).

4. E.g., Ariz. R. CriM. P. 17.3 (“Before accepting a plea of guilty or no contest, the
court shall address the defendant personally in open court and determine that . . . there
is a factual basis for the plea. . . . ”); CAL. PENAL CODE § 1192.5 (West 1982 & Supp. 1999);
COLO. REV. STAT. ANN. § 16-7-207(2)(f) (West 1998); DEL. Super. CT. CriM. R. 11(c); FLA. R.
Crim. P. 3.170(j); IL. Sup. CT. R. 402(c); KAN. STAT. ANN. § 22-3210(4) (1995 & Supp. 1998);
ME. R. Crim. P. 11(E); MinN. R. CriM. P. 15.01; N.C. GEN. STAT. § 15A-1022(c) (1997); Or.
Rev StAT. § 135.395 (1997); TeX. CRiM. PROC. CODE ANN. § 1.15 (West 1977 & Supp. 1999);
Wis. STAT. ANN. § 971.08(1)(b) (West 1998).
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The Uniform Rules of Criminal Procedure require, similarly, that a fac-
tual basis be established to support the plea.®

A factual basis for a guilty plea serves several important purposes.
First, it assures that a defendant who seeks to plead guilty is in fact guilty.
Our system has concluded, in order to protect the innocent, that persons
whose conduct does not fall within the charges brought by a prosecutor
should not be permitted to plead guilty. Nor should defendants be
coerced into foregoing their trial rights. Unless the court inquires into
the factual basis for the plea, there is a risk of innocent persons being
adjudicated guilty. Putting the factual basis on the record promotes pub-
lic confidence in the integrity of the result. In addition, the inquiry into a
factual basis for the plea, when made a matter of record, eliminates the
need for post-conviction factfinding proceedings when a plea is chal-
lenged. Finally, the information developed in assessing the factual foun-
dation of the plea is also often quite useful to the court at sentencing.

It should be noted, however, that while there must be a factual basis
for believing the offense was committed, the prosecutor need not estab-
lish a separate factual basis for other terms of a guilty plea such as for-
feiture. In Libretti v. United States, the Supreme Court held that the court
need not establish a factual basis for criminal forfeitures to which the
defendant has consented in a plea agreement.¢

Standard 14-1.6(a)

In assessing the factual foundation for the plea, Standard 14-1.6(a)
gives the court significant flexibility to “make such inquiry as may be
necessary to satisfy itself that there is a factual basis for the plea.” While
the second edition had suggested that “generally” the court should
require the defendant “to make a detailed statement in the defendant’s
own words concerning the commission of the offense,” this provision
has been eliminated as unduly restrictive and inconsistent with actual
practice in many cases. Instead, Standard 14-1.6(a) indicates that as part
of the court’s inquiry, the defendant “may” as appropriate be “asked
to state on the record” whether he or she agrees with the factual basis
proffered (or, in the case of a nolo contendere plea, does not contest
those facts).

Some courts routinely ask the defendant to speak in his or her own
words and explain the facts to support the plea. However, there may

5. See, e.g., UNIF. R. CriM. P. 444(c)(3) (1987).
6. 516 U.S. 29 (1995).
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be problems with this approach, particularly in the federal system,
where the defendant may volunteer or be asked for facts that are unnec-
essary to support the conviction and that may be damaging to the
defendant in connection with sentencing.” Other appropriate proce-
dures for establishing a factual basis for the plea include having the
prosecutor make a proffer of what the state is prepared to prove, accept-
ing the parties’ stipulation on a set of facts, and, in rare cases, calling
witnesses to testify concerning the defendant’s conduct.

Of course, where the court is in doubt as to the defendant’s compre-
hension, Standard 14-1.4(b) recognizes that the court may also ask the
defendant to provide such information “in his or her own words.” This
procedure should be used, for example, where the court has a “red flag”
to suggest that defense counsel has not adequately explored a defense
that may be available, or otherwise believes that hearing testimony
from the defendant personally is necessary to satisfy the court that there
is a factual basis for the guilty plea. In other cases, simple affirmations
by the defendant, based on a detailed proffer from counsel, should be
sufficient. Whatever method is used, it is essential that the court ensure
that adequate facts are established in the record to support the offense.

There may be cases in which, while the defendant wishes to offer a
guilty plea, he or she does not agree with the prosecutor’s version of the
facts as stated. The court need not resolve such disputes before accept-
ing a guilty plea, so long as the court finds that the defendant’s version
of the facts would be sufficient to support conviction. Indeed, in some
cases, allowing the defendant to present his or her disagreement with
the prosecutor’s statement of the facts during the plea hearing may serve
the salutory purpose of permitting the defendant publicly to air his or her
factual disputes without requiring a trial to resolve those disputes.

Standard 14-1.6(a) requires a factual basis for the nolo contendere
plea as well as the plea of guilty, although recognizing that the basis
for such a plea may be established in a different manner.® Because sen-
tencing power of the court is not reduced upon entry of the nolo plea,
the standard concludes that it is equally important to make certain that

7. Cf. Mitchell v. United States, 119 S.Ct. 1307 (1999) (guilty plea does not waive defen-
dant’s Fifth Amendment right against self-incrimination so that trial court may not draw
adverse inference from defendant’s silence at sentencing).

8. Compare CT. FED. R. Crim. P. 11(f) (requiring factual basis for “plea of guilty” only);
see also Clary v. State, 315 So. 2d 20 (Fla. App. 1975) (trial court not required to make factual
basis determination before accepting a plea of nolo contendere).
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the defendant is actually guilty of the offense to which the nolo plea is
offered. Although insistence upon a factual basis may make the nolo
plea less attractive to defendants because disclosure of their conduct
will be made public, this is a reasonable price in return for the benefits
the nolo plea confers upon the defendant.

No attempt is made, in this standard, to specify a particular level of
probable guilt for the factual basis inquiry. The matter is left largely to
the discretion of the judge, as the circumstances of the case will dictate
both the degree and kind of inquiry that is necessary. This approach is
consistent with the Federal Rules of Criminal Procedure and most other
authorities, except for the Model Code of Pre-Arraignment Procedure,
which states that there must be “reasonable cause” to believe the defen-
dant is guilty.® The purpose of this language, according to the commen-
tary to that provision, is to assure at the taking of a guilty plea that there
is at least a factual showing sufficient to hold a defendant after a pre-
liminary hearing.'®

Standard 14-1.6(b)

Standard 14-1.6(b) addresses the situation in which the defendant (for
psychological or other reasons) refuses to admit guilt but nonetheless
wishes to plead guilty (a so-called Alford plea). In North Carolina v.
Alford," the defendant denied that he had killed anyone but sought to
plead guilty to second-degree murder, thereby avoiding the possibility
of the death penalty if convicted of first-degree murder by a jury. The
Supreme Court held that such guilty pleas may be accepted by courts,
even if accompanied by protestations of innocence, as long as the plea is
voluntarily and intelligently entered.!?

There was a strong factual basis adduced for the guilty plea in
Alford,™ and courts have generally held that a plea in which the defen-
dant simultaneously denies culpability may not be accepted unless fac-

9. MoODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.4(3) (1975).

10. I1d., Commentary at 249.

11. 400 U.S. 25, 28 (1970).

12. 400 U.S. at 28. This is not the case in all state jurisdictions. See Trueblood v. State, 587
N.E.2d 105 (Ind. 1992) (as a matter of law, a judge may not accept a guilty plea when
defendant pleads guilty and maintains his innocence at the same time).

13. See Alford, 400 U.S. at 38 (“In view of the strong factual basis for the plea demon-
strated by the State and Alford’s clearly expressed desire to enter it despite his professed
belief in his innocence, we hold that the trial judge did not commit constitutional error
in accepting it.”).

68



Criminal Justice Pleas of Guilty Standards 14-1.6

tual proof of guilt also is shown." But regardless of constitutional con-
siderations, sound policy dictates that in such cases a factual basis be
demonstrated, and “special care” be taken to make certain the evidence
to support conviction is clear. This applies with equal force to the nolo
contendere plea as well as the guilty plea where the defendant denies
culpability. In neither situation does the defendant acknowledge having
violated the law. Unless “special care” is taken (e.g., insisting on wit-
nesses to testify about the offense or requiring a comprehensive writ-
ten report from the prosecutor), the risk of convicting an innocent
person is greater than in the average guilty plea case.

Moreover, special dangers are posed by Alford and nolo pleas
because, while the consequences of these pleas are identical in most
respects to every other guilty plea, the defendant may believe, wrongly,
that there will be no consequences from entering such a plea, and may
seek to do so to avoid the cost and trauma of facing trial even if he or
she is not guilty of the charges. This is particularly likely if the defen-
dant has not had the benefit of the advice of counsel. The courts should
be particularly cautious, therefore, in accepting Alford or nolo pleas
from uncounselled defendants. Such pleas should not be routinely
negotiated or accepted.

Some courts will accept Alford pleas, while others will not (and within
some systems, individual judges may differ in their practice). The Alford
case did not find the availability of such pleas to be constitutionally nec-
essary, simply constitutionally permissible.'* Standard 14-1.6(b) takes
the position that such pleas should not be rejected “solely because
the defendant refuses to admit culpability.” If, therefore, a court is to
reject an Alford plea, specific reasons should be stated on the record for
doing so.

In contrast to this standard, the National Advisory Commission has
recommended that no plea should be accepted from a defendant who is

14. Owens v. State, 426 N.E.2d 372, 374 (Ind. 1981); United States v. Alber, 56 F. 3d 1106,
1110 (9th Cir. 1995).

15. See Alford, 400 U.S. at 38 n.11 (“Our holding does not mean that a trial judge must
accept every constitutionally valid guilty plea merely because a defendant wishes so to
plead. A criminal defendant does not have an absolute right under the Constitution to
have his guilty plea accepted by the court . . ., although the States may by statute or oth-
erwise confer such a right. Likewise, the States may bar their courts from accepting guilty
pleas from any defendants who assert their innocence. Cf. Fed. Rule Crim. Proc. 11, which
gives a trial judge discretion to ‘refuse to accept a plea of guilty . . .., We need not now
delineate the scope of that discretion.”).
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either unable or unwilling to recount facts establishing guilt,'® in order
to avoid public disparagement of the criminal justice system and the
risk that innocent defendants will be convicted. The Model Code of Pre-
Arraignment Procedure, by contrast, permits pleas where the defendant
refuses to admit guilt “if the court finds that it is reasonable for someone
in the defendant’s position to plead guilty.”"” The court must advise
the defendant, however, that “if he pleads guilty he will be treated as
guilty whether he is guilty or not.”'¢

Standard 14-1.7. Record of proceedings

A verbatim record of the proceedings at which the defendant enters
a plea of guilty or nolo contendere should be made and preserved.
The record should include the court’s advice to the defendant (as
required in standard 14-1.4), the inquiry into the voluntariness of the
plea (as required in standard 14-1.5), and the inquiry into the factual
basis of the plea (as required in standard 14-1.6). Such proceedings
should be held in open court unless good cause is present for the
proceedings to be held in chambers. For good cause, the judge may
order the record of such proceedings to be sealed.

History of Standard

A new sentence has been included at the end of this standard, pro-
viding that proceedings in which a defendant enters a plea of guilty
“should be held in open court unless good cause is present for the pro-
ceedings to be held in chambers.” The amendment provides further that
for “good cause,” the judge may order the record of such proceedings to
be sealed.

Related Standards
Fep. R. Crim. P. 11(g)

16. NAT'L Advisory COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS,
CoOurts, Standard 3.7 (1973).

17. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.4(4) (1975).

18. 1d.
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MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.8
UNIE. R. CRIM. P. 754(a)(7)

Commentary

Standard 14-1.7 requires that a “verbatim record” of proceedings at
which a defendant enters a guilty or nolo contendere plea be “made and
preserved.” This record must contain the court’s advice to the defen-
dant under Standard 14-1.4, as well as its inquiries into the voluntari-
ness of the plea under Standard 14-1.5 and the factual basis of the plea
under Standard 14-1.6. This standard is consistent with the Federal
Rules of Criminal Procedure' and with the provisions of statutes in
many states.?

It is important that a verbatim record be made of a defendant’s guilty
plea or plea of nolo contendere, because in its absence a judgment of
conviction may later be reversed. In Boykin v. Alabama,?® for example,
the record did not reveal that the judge asked any questions of the
defendant or addressed the defendant personally. The Supreme Court
reversed, stating that the voluntariness of a guilty plea and the waiver
of constitutional rights cannot be presumed from a silent record. The
Court emphasized that for an accused “facing death or imprisonment”
the judge must leave “a record adequate for any review that may be
later sought.”

It is also important that the verbatim record of the proceedings be sat-
isfactorily preserved. This is not always accomplished if the practice is
merely to file the reporter’s shorthand or stenotype notes. If the plea is

1. Fep. R. CriM. P. 11(g) (“A verbatim record of the proceedings at which the defen-
dant enters a plea shall be made and, if there is a plea of guilty or nolo contendere, the
record shall include, without limitation, the court’s advice to the defendant, the inquiry
into the voluntariness of the plea including any plea agreement, and the inquiry into the
accuracy of a guilty plea”).

2. See,e.g., N.C. GEN. STAT. § 15A-1026 (1997) (“ A verbatim record of the proceedings
at which the defendant enters a plea of guilty or no contest . . . must be made and pre-
served. This record must include the judge’s advice to the defendant, and his inquiries
of the defendant, defense counsel, and the prosecutor, and any responses.”); see also OHIO
R. CriM. P. 5(B)(7); ILL. Sup. CT. R. 401(b). But see State v. Van Egdom, 292 N.W.2d 586 (S.D.
1980) (absence of verbatim record not automatically fatal to conviction based on guilty
plea).

3. 395 U.S. 238 (1969).

4. Id. at 243-244.
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challenged some years later, the reporter may be unavailable and
another reporter may be unable to prepare a transcript. One means of
avoiding this difficulty is to have the court reporter promptly transcribe
the plea proceeding. Another alternative is to file the reporter’s untran-
scribed notes with an electronic sound recording of the proceedings.

Increasing Need for Records of Pleas

Verbatim records of plea proceedings have become ever more impor-
tant because of the rise of “determinate sentencing” and repeat offender
statutes. The Federal Sentencing Guidelines, for example, exclude from
a defendant’s prior record for purposes of his or her sentencing calcu-
lation only a handful of minor offenses.® This highlights the impor-
tance of preserving a verbatim record of proceedings on guilty pleas.®

In Parke v. Raley, for example, the lower court had imposed an
enhanced sentence under a state recidivist statute based on the defen-
dant’s prior guilty plea in another case. In that decision, the Supreme
Court held that it is permissible to place the burden on the defendant
to provide evidence that the prior guilty plea was not entered know-
ingly or voluntarily.” Where the state has kept no record of those pro-
ceedings, however, the defendant will be unable even to present
evidence concerning proceedings on the prior plea. This result under-
mines the fairness of the criminal justice system.

States may encounter budgetary and administrative problems in sat-
isfying this requirement in all cases. The increasing availability of elec-
tronic recording may help address this problem. But even under present
constraints, verbatim recording should always be made in felony and
serious misdemeanor proceedings. Where budgetary or administrative
constraints make verbatim recording of other plea proceedings imprac-
ticable, a written record should be created for any such other guilty or
nolo pleas. Such a written record should include, at a minimum, the
terms of the plea agreement, whether counsel was present and if not,
whether an inquiry was conducted to ensure that the defendant know-
ingly waived counsel.

5. See U.S. SENTENCING GUIDELINES MANUAL § 4A1.2(c)(2) (1998).

6. See also U.S. SENTENCING GUIDELINES MANUAL § 4A1.3 (1998) (permitting con-
sideration of otherwise uncounted prior convictions where the guidelines calculation
does not adequately represent the seriousness of a defendant’s criminal history).

7. 506 U.S. 20 (1992).
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Use of Guilty Plea Forms

In some jurisdictions, courts will require a defendant who pleads guilty
or nolo contendere to execute a “guilty plea” form or “transcript of plea”
form, which recites the advice given to the defendant and disclaims any
promises, except as part of a plea agreement. The form may also contain
questions relevant to establishing a factual basis for the plea. Such docu-
ments are useful as a checklist and serve to emphasize for a defendant his
or her constitutional rights. Their use, however, should not be regarded
as a substitute for a verbatim transcript of the plea proceedings. In Black-
ledge v. Allison,® the Supreme Court ruled that a defendant’s execution of
a standard printed guilty plea form did not foreclose collateral attack
against a conviction, where the defendant alleged that promises of a
lesser sentence had been broken. The Court stressed that the absence of
a transcript made it exceedingly difficult to dispose of the defendant’s
claim, and the case was remanded for a full evidentiary hearing.’

Sealing Plea Proceedings

In the third edition, Standard 14-1.7 has been revised to include a pro-
vision recognizing the courts” authority to seal plea proceedings and
records of those proceedings where “good cause is present.” In all other
cases, the Standard makes clear that such proceedings should be held in
open court. Where proceedings are sealed, they should be unsealed as
soon as the need for confidentiality passes.

It is necessary to have provisions that allow certain plea agreements
to be recorded but kept under seal for a period of time. For example,
such an agreement might include a defendant’s promise to cooperate
with the Government in an ongoing investigation or case. Of course,
any such sealing of materials from public view would be subject to
whatever rights the defense may have to discovery of that material for
purposes of a case.!

Standard 14-1.8. Consideration of plea in final disposition

(a) The fact that a defendant has entered a plea of guilty or nolo con-
tendere should not, by itself alone, be considered by the court as a mit-

8. 431U.S. 63, 71 (1977).

9. Id. at 76-80.

10. See Davis v. Alaska, 415 U.S. 308, 319 (1974) (“the right of confrontation is para-
mount” to the state’s interest in sealing records of juvenile offenders).
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igating factor in imposing sentence. It is proper for the court to approve
or grant charge and sentence concessions to a defendant who enters a
plea of guilty or nolo contendere when consistent with governing law
and when there is substantial evidence to establish, for example, that:

(i) the defendant is genuinely contrite and has shown a willing-
ness to assume responsibility for his or her conduct;

(ii) the concessions will make possible alternative correctional
measures which are better adapted to achieving protective, deter-
rent, or other purposes of correctional treatment, or will prevent
undue harm to the defendant from the form of conviction;

(iii) the defendant, by making public trial unnecessary, has
demonstrated genuine remorse or consideration for the victims of
his or her criminal activity; or

(iv) the defendant has given or agreed to give cooperation.

(b) The court should not impose upon a defendant any sentence in
excess of that which would be justified by any of the protective, deter-
rent, or other purposes of the criminal law because the defendant
has chosen to require the prosecution to prove guilt at trial rather than
to enter a plea of guilty or nolo contendere.

History of Standard

The standard has been amended, in subsections (a)(iii) and (a)(iv), to
give the judge greater discretion, where a guilty plea has been entered,
in the types of considerations that may justify the court in reducing or
mitigating the charges or the sentence to be imposed. It has also been
amended to clarify that the considerations that are spelled out are sim-
ply intended as an “example” of the types of circumstances the court
legitimately may consider in imposing sentence in such cases.

Related Standards

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, CourTs, Standards 3.1, 3.8

NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, CORRECTIONS, Standard 5.7

Commentary

Standard 14-1.8 concerns the court’s power to consider the defen-
dant’s guilty plea in connection with sentencing. As this standard
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makes clear, the mere fact that the defendant has pleaded guilty should
not, by itself, be a mitigating factor in imposing a sentence. Otherwise,
it may be perceived that the court is penalizing those defendants who
exercise their constitutional right to go to trial—which is forbidden by
Standard 14-1.8(b). On the other hand, courts typically do, for justifiable
reasons, agree to significant concessions in sentencing where the defen-
dant has pleaded guilty and demonstrated certain additional factors.
This standard addresses the types of considerations that may justify
such concessions.

The National Advisory Commission’s standards are similar to Stan-
dard 14-1.8 in recommending that a defendant’s guilty plea “should not
be considered by the court in determining the sentence to be imposed.”
Sentencing concessions to defendants are deemed appropriate when
there is “substantial evidence” of “contrition,” “cooperation with
authorities,” or “consideration for the victims of [their] criminal activ-
ity.” The mere fact that the defendant has pleaded guilty, however,
“should be considered in no way probative of any of these elements.”?

Standard 14-1.8(a) (Propriety of sentencing concessions)

Standard 14-1.8(a) concerns the judge’s power to “approve or grant”
charge and sentencing concessions. With respect to the court’s power to
permit such concessions, it is clear that the Constitution does not pro-
hibit the granting of leniency to defendants who plead guilty. This issue
was resolved by the Supreme Court in Brady v. United States®, where
the Court rejected the argument that a defendant’s guilty plea was
involuntary because induced by his desire to avoid the death penalty.
The Court emphasized that the mere fact that the plea is motivated by
the defendant’s desire to accept a certain penalty rather than face a
potentially higher sentence after trial does not make guilty plea agree-
ments involuntary or coerced. Rather, such agreements provide benefits
to both sides. For the defendant, “his exposure is reduced, the correc-
tional processes can begin immediately, and the practical burdens of a
trial are eliminated.” For the government, promptly imposed punish-
ment “may more effectively attain the objectives of punishment,” while
avoiding trial allows “scarce judicial and prosecutorial resources [to be]

1. NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS,
Courrs, Standard 3.1 (1973).

2. 1d

3. 397 U.S. 742 (1970).
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conserved for those cases in which there is a substantial issue of the
defendant’s guilt or in which there is substantial doubt that the State
can sustain its burden of proof.” The Court was unwilling to find such
mutually beneficial agreements unconstitutionally coercive.*

Standard 14-1.8(a) thus recognizes the propriety of allowing such
concessions, and identifies certain criteria that may be appropriate for
the court to consider in deciding whether to agree to concessions nego-
tiated as part of a guilty plea. The criteria listed in this standard, how-
ever, are intended only as an “example,” and do not limit the court’s
discretion in this area.

The considerations contained in Standard 14-1.8(a) are typical of
those applied by the courts in indeterminate sentencing systems. In
recent years, however, in the states as well as the federal system, there
has been a discernible trend toward the adoption of sentencing guide-
lines and fixed or presumptive sentences.’ These provisions generally
contain detailed standards that determine the sentence to be imposed,
and may not permit consideration of all of the circumstances outlined in
Standard 14-1.8(a). In such circumstances, the court should be guided
by what is “consistent with governing law.”

Standard 14-1.8(a)(i) (Defendant’s assumption of responsibility)

Standard 14-1.8(a)(i) recognizes that a defendant’s contrition and will-
ingness to assume responsibility for his or her conduct is a valid consid-
eration in sentencing the defendant who pleads guilty. (It may sometimes
also be relevant when a defendant enters a plea of nolo contendere, but
such a plea is less likely to indicate remorse.) This is consistent with fed-
eral sentencing law,® as well as with other accepted sentencing standards,
which emphasize the relevance of the attitudes of the defendant and the
defendant’s willingness to assume responsibility for his or her actions.”

4. Id. at 750-753; see also United States v. Cruz, 156 F.3d 366, 374 (2d Cir. 1998); United
States v. Parker, 903 F.2d 91, 105 (2d Cir.), cert. denied, 498 U.S. 872 (1990); State v. Taylor,
975 P.2d 1196 (Kan. 1999).

5. See U.S. Department of Justice, Office of Justice Programs, Bureau of Justice Assis-
tance, National Assessment of Structured Sentencing, (1996).

6. See U.S. SENTENCING GUIDELINES MANUAL § 3E1.1 (1998) (authorizing 2-level
decrease in offense level for full acceptance of responsibility, and 3-level decrease where
the defendant “timely [notifies] authorities of his intention to enter a plea of guilty,
thereby permitting the government to avoid preparing for trial and permitting the court
to allocate its resources efficiently.”). "

7. See, e.g., MODEL PENAL CODE § 7.01 (1962); see also GA. SUPER. CT. R. 33.6; ¢f. MINN.
R. CriM. P. 15.01 (such factors to be considered in deciding whether to accept plea).
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Consistent with Standard 14-1.8(a), the entry of a guilty plea alone
should not be deemed evidence that the defendant has accepted respon-
sibility for his or her conduct. Rather, the court must be convinced,
through the defendant’s words or conduct, that defendant is “genuinely
contrite.”

Standard 14-1.8(a)(ii) (Alternative correctional measures)

Standard 14-1.8(a)(ii) concerns the court’s authority to approve con-
cessions which will make possible “alternative correctional measures.”
Prosecutors are sometimes receptive to defense offers to plead to a
lesser offense when the reduced charge will provide the trial judge with
additional sentencing alternatives. For example, where the offense orig-
inally charged carries a high mandatory minimum sentence or may
not be subject to probation, allowing a plea to a different offense may
make probation or other sentencing terms available. This standard
allows courts to approve charge reductions and dismissals as a means
by which justice for a defendant may be individualized.

Similar considerations can apply to sentencing concessions. In a sen-
tencing guidelines system, for example, approving a sentencing calcu-
lation agreed upon by the parties may allow sentencing alternatives,
such as halfway houses or home detention, that would not be avail-
able if the court did not accept the facts as stipulated by the parties.

In addition, by allowing a defendant to plead guilty to a misde-
meanor in exchange for dropping felony charges, the court allows the
defendant to avoid the stigma—and some or all of the collateral conse-
quences—of a felony conviction. Conviction on certain offenses may
tend to imply that the defendant is a sexual psychopath or sexual
deviant, or is an alcoholic, an addict, or a dangerous person. Standard
14-1.8(a)(ii) allows the court to consider whether allowing a plea to
lesser charges will “avoid undue harm to the defendant in the form of
conviction.”

Standard 14-1.8(a)(iii) (Consideration for victims)

Standard 14-1.8(a)(iii) recognizes that charge or sentence concessions
also are appropriate where the defendant demonstrates genuine con-
sideration for the victims of the crime, either by agreeing to make resti-
tution or by sparing the victims the ordeal of a public trial. This
standard is most relevant to cases such as rape or sexual assault, where
the victim would have to appear in court and repeat the details of what
transpired. Testifying in public in these kinds of cases may not only be
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humiliating but may be a severely traumatic experience for the victim.
However, where the defendant evidences little or no regard for the vic-
tim and pleads guilty solely to take advantage of an attractive plea offer,
this standard should not apply simply because the defendant has
pleaded guilty.

Standard 14-1.8(a)(iv) (Defendant’s cooperation)

Standard 14-1.8(a)(iv) recognizes that the court may appropriately
consider, in imposing a criminal sentence, the defendant’s cooperation
in investigating or prosecuting others who are involved in criminal con-
duct. Such cooperation agreements are common in both the federal and
state systems. In circumstances where the prosecutor may not wish to
grant immunity from prosecution® in exchange for testimony because of
the seriousness of an individual’s conduct or prior criminal record, he
or she may instead offer sentence and charge concessions in exchange
for the defendant’s plea and cooperation in securing the conviction of
others. Standard 14-1.8(a)(iv) takes the view that such concessions may
be appropriate.®

The federal sentencing guidelines are similar to this standard in rec-
ognizing that sentencing concessions may be appropriate where the
defendant has provided “substantial assistance” to authorities in the
investigation or prosecution of criminals.’® Most federal courts, inter-
preting the relevant federal statutes and sentencing guidelines, have
held that absent extraordinary circumstances, the discretion to deter-
mine whether a defendant has provided “substantial assistance” is the
government’s.'? Thus, in the federal system, while the sentencing court

8. See,e.g., 18 U.S.C. § 6003 (1994 & Supp. 1999); 725 ILL. COMP. STAT. § 5/106-1 (West
1993).

9. Conversely, the Supreme Court has upheld a court’s decision to consider, as a fac-
tor in imposing consecutive sentences, the defendant’s refusal to be of assistance, where
a convicted defendant failed to cooperate with government officials investigating a
related criminal conspiracy. Roberts v. United States, 445 U.S. 552 (1980).

10. See U.S. SENTENCING GUIDELINES MANUAL § 5K1.1 (1998) (authorizing the gov-
ernment to move for a downward departure where the defendant has provided “sub-
stantial assistance” in the investigation or prosecution of others); see also 18 U.S.C. §
3553(e) (1999) (authorizing court to impose sentence below mandatory minimum where
defendant has provided such “substantial assistance”).

11. See 18 U.S.C. § 3553(e) (1994); U.S. SENTENCING GUIDELINES MANUAL §§ 5K1.1,
5K2.0 (1998).

12. See United States v. Wade, 504 U.S. 181, 185 (1992) (prosecutors have the power,
not the duty, to file a motion when a defendant has provided substantial assistance but
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may give a defendant limited credit for substantial assistance by sen-
tencing at the lower end of the applicable guidelines sentencing range,
it generally may not depart downward from that range absent a motion
from the government affirming the defendant’s substantial assistance.
The issue whether courts should have greater power to recognize a
defendant’s substantial assistance is the source of continuing contro-
versy in federal sentencing. By recognizing that the court may both
“grant” and “approve” sentencing concessions based on the defen-
dant’s cooperation, this Standard takes the position that the power to
grant such concessions should be shared by the prosecutor and the
court.

Notably, in developing the third edition, this standard was amended
to delete a requirement that the defendant’s cooperation led to the “suc-
cessful prosecution” of other offenders engaged in “equally serious or
more serious criminal conduct.” As federal law recognizes, it is also
appropriate, for example, to permit concessions where the defendant
has provided substantial assistance in the “investigation” of another
person who has committed an offense.'® Moreover, the court’s consid-
eration of a defendant’s cooperation should be based upon the extent
and nature of that cooperation, rather than upon the ultimate success or
failure of related prosecutions.

prosecutor’s “discretion when exercising that power is subject to constitutional limita-
tions that district courts can enforce”); In re Sealed Case No. 97-3112 (Sentencing Guidelines’
“Substantial Assistance”), 1999 WL 462422 (D.C. Cir. July 7, 1999) (district court may depart
downward from guidelines for substantial assistance only upon motion by government);
United States v. Huang, 1999 WL 330419 (3d Cir. May 26, 1999) (even where cooperation
agreement does not expressly reserve discretion to the government to decide whether
defendant rendered “substantial assistance,” district court may review government's fail-
ure to make motion for substantial assistance departure pursuant to plea agreement only
for bad faith or unconstitutional motive); United States v. Solis, 169 F.3d 224 (5th Cir. 1999)
(district court may not depart downward for substantial assistance absent government
motion unless refusal to make motion is based on unconstitutional motive or government
bargains away its discretion in plea agreement), petition for cert. filed, No. 98-9623 (U.S.
June 3, 1999); United States v. Isaac, 141 F.3d 477 (3d Cir. 1998) (district court may review
government'’s failure to make motion for substantial assistance departure pursuant to
plea agreement only for bad faith or unconstitutional motive), cert. denied, 119 S.Ct. 1479
(1999).

13. U.S. SENTENCING GUIDELINES MANUAL § 5K1.1 (1998); see also 18 U.S.C. § 3553(e)
(1994) (federal prosecutors may move for a sentence below the mandatory minimum to
reflect the defendant’s substantial assistance in the “investigation or prosecution of
another person”).
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Standard 14-1.8(b) (Defendant who goes to trial)

Standard 14-1.8(b) reflects the other side of the rule that defendants
should not be given sentencing concessions merely because they plead
guilty. It provides that courts should not “impose upon a defendant any
sentence in excess of that which would be justified” simply because
the defendant has forced the prosecution to go to trial. The defendant
who goes to trial should not be punished for putting the state to its
proof. Rather, he or she should receive only that sentence which prop-
erly serves the deterrent, protective, and other objectives of the criminal
justice system.™

14. The Model Code of Pre-Arraignment Procedure, similarly, bars prosecutors from
“threatening the defendant that if he pleads not guilty, his sentence may be more severe
than that which is ordinarily imposed in the jurisdiction in similar cases on defendants
who plead not guilty.” MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.3(3)(c) (1975).
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PART II.
WITHDRAWAL OF THE PLEA

Standard 14-2.1. Plea withdrawal and specific
performance

(a) After entry of a plea of guilty or nolo contendere and before
sentence, the court should allow the defendant to withdraw the plea
for any fair and just reason. In determining whether a fair and just
reason exists, the court should also weigh any prejudice to the prose-
cution caused by reliance on the defendant’s plea.

(b) After a defendant has been sentenced pursuant to a plea of
guilty or nolo contendere, the court should allow the defendant to
withdraw the plea whenever the defendant, upon a timely motion for
withdrawal, proves that withdrawal is necessary to correct a mani-
fest injustice. A timely motion for withdrawal is one made with due
diligence, considering the nature of the allegations therein.

(i) Withdrawal may be necessary to correct a manifest injustice
when the defendant proves, for example, that:

(A) the defendant was denied the effective assistance of coun-
sel guaranteed by constitution, statute, or rule;

(B) the plea was not entered or ratified by the defendant or a
person authorized to so act in the defendant’s behalf;

(C) the plea was involuntary, or was entered without knowl-
edge of the charge or knowledge that the sentence actually
imposed could be imposed;

(D) the defendant did not receive the charge or sentence con-
cessions contemplated by the plea agreement and the prosecut-
ing attorney failed to seek or not to oppose these concessions as
promised in the plea agreement; or

(E) the defendant did not receive the charge or sentence con-
cessions contemplated by the plea agreement, which was either
tentatively or fully concurred in by the court, and the defendant
did not affirm the plea after being advised that the court no
longer concurred and after being called upon to either affirm or
withdraw the plea; or

(F) the guilty plea was entered upon the express condition,
approved by the judge, that the plea could be withdrawn if the
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charge or sentence concessions were subsequently rejected by

the court.

(ii) The defendant may move for withdrawal of the plea without
alleging that he or she is innocent of the charge to which the plea
has been entered.

(c) As an alternative to allowing the withdrawal of a plea of guilty
or nolo contendere, the court may order the specific performance by
the government of promises or conditions of a plea agreement where
it is within the power of the court and the court finds, in its discretion,
that specific performance is the appropriate remedy for a breach of
the agreement.

History of Standard

Subsection (a) has been amended to clarify that “any prejudice to
the prosecution caused by reliance on the defendant’s plea” is simply
one factor to be weighed as a part of the determination whether a “fair
and just reason exists” to allow withdrawal of a guilty plea, rather than
providing a reason, by itself, to reject such a request. A new subsection
(c) has been included to recognize that the court may “order the specific
performance” by the government of promises or conditions of a plea
agreement in appropriate cases in lieu of permitting withdrawal of
the plea.

Related Standards

FED. R. CrRIM. P. 11(e)(4), 32(e)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE §§ 350.5(4), 350.6

NAT’L DIST. ATTORNEYS ASS'N, NAT'L PROSECUTION STANDARDS
§§69.3,70.4

UNIF. R. CRIM. P. 444(g)

Commentary

Standard 14-2.1 concerns requests for the withdrawal of a guilty plea
and the standards that the court should apply in deciding upon such
requests. Statutes and rules of procedure generally provide trial judges
little guidance on the question of when a defendant must be allowed
to withdraw a plea of guilty or nolo contendere. Although most juris-
dictions require a judge to permit a defendant to withdraw a guilty plea
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if the judge rejects the plea agreement pursuant to which it was
entered,' the states vary considerably in their determination of the
appropriate time limitations and standards for judgment applicable to
a defendant’s request to withdraw a plea in other circumstances. The
standards most often applied—that the court may permit withdrawal of
the plea in its discretion,? where such withdrawal “serves the interest of
justice,”® where the defendant demonstrates a “fair and just” reason
for withdrawal,* or where withdrawal is necessary to prevent “manifest
injustice”*—are of relatively little assistance to courts in determining
how to decide specific cases, and frequently provide no test for setting
aside a guilty plea before sentencing.

To provide more concrete guidance in this area, Standard 14-2.1
establishes standards for both pre-sentence and post-sentence with-
drawal motions, and in the latter situation, provides specific examples

1. See, e.g., FED. R. CRiM. P.11(e)(2), (4); ALA. R. CRIM. P. 14.3(c)(2)(iv); Araska R.
Crmm. P. 11(e)(3); Ariz. R. Crim. P. 17.4(e); DEL. SUPER. CT. CRIM. R. 11(e) (4); GA. SUPER. CT.
R. 33.10(4); Iowa R. CriM. P. 9(4).

2. See, e.g.,N.Y. CRIM. PROC. Law § 220.60(3) (McKinney 1993) (“At any time before
the imposition of sentence, the court in its discretion may permit a defendant who has
entered a plea of guilty to the entire indictment. .. to withdraw such plea.”); Pa. R. CriM.
P. 320 (“At any time before sentence, the court may, in its discretion, permit or direct a plea
of guilty to be withdrawn and a plea of not guilty substituted.”); see also FLA. R. CRiM. P.
3.170(f) (before sentence, court may permit withdrawal “in its discretion,” and “shall on
good cause”); Ky. R. CrRim. P. 8.10 (“ At any time before judgment the court may permit the
plea of guilty . . . to be withdrawn and a plea of not guilty substituted.”)

3. See,e.g., MD. R. Crim. P. 4-242(f) (at any time before sentencing, the court may per-
mit the defendant to withdraw a guilty plea when withdrawal “serves the interest of jus-
tice”; after sentence, withdrawal is permitted if the defendant establishes that the rule was
violated in the course of the plea); N.J. R. CRriM. P. 3:9-3(e) (at sentencing, the court may
permit withdrawal of the guilty plea if it determines that the “interests of justice” would
not be served).

4. See, e.g., ARK. R. CrRiM. P 26.1(a) (before sentence, judge may allow defendant to
withdraw plea if it is “fair and just to do s0”); DEL. SUPER. CT. CRIM. R. 32(d) (“If a motion
for withdrawal of a plea of guilty . . . is made before imposition or suspension of sen-
tence . . . the court may permit withdrawal of the plea upon a showing by the defendant
of any fair and just reason.”); Coro. R. CrRim. P. 32(d).

5. See, e.g., ALA. R. CRIM. P. 14.4(e) (“The court shall allow withdrawal of a plea of
guilty when necessary to correct a manifest injustice.”); GA. SUPER. CT. R. 33.12(a) (after
sentence pronounced, guilty plea may be withdrawn to correct a manifest injustice); lowa
R. Crim. P. 9(4) (After guilty plea is accepted by the court, the defendant “shall not have
the right subsequently to withdraw the plea except upon a showing that withdrawal is
necessary to correct a manifest injustice.”); WasH. Sup. CT. Crim. R. 4.2(f) (at all times,
court may permit defendant to withdraw plea to correct a manifest injustice).
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of the most prominent situations that would make out a “manifest
injustice” sufficient to withdraw a plea. It is intended to set up a more
liberal test for allowing withdrawal of a plea before sentencing has
occurred than after sentence and conviction.

It should be noted that the types of errors which may be pursued
through withdrawal of a plea, through direct appeal, or through collat-
eral attack may differ or overlap; these rules may also diverge from
one jurisdiction to another. In the federal system, for example, a guilty
plea may be withdrawn before sentencing for any “fair and just rea-
son,” but may be set aside after sentencing only on appeal or on collat-
eral attack® It is therefore important, where the defendant seeks to
challenge a plea, that defense counsel conduct research to determine the
appropriate avenue to pursue, any evidence that must be added to the
record, and the standard of review that will apply.

It should be noted that, where the governing law has changed
and the defendant would no longer be guilty of the offense of convic-
tion under the governing law, the defendant should be able to with-
draw the plea. This is true both before and after the entry of the
sentence.’

The omission of any standard authorizing requests by the prosecu-
tor to withdraw from a plea is deliberate. While there are some circum-
stances in which prosecutors may wish to invalidate a plea agreement,
this issue does not generally arise through a motion for withdrawal or
specific performance. In most cases, the defendant’s performance of
commitments under the plea will be complete by the time of entry of a
guilty plea and/or sentencing on the plea, and the prosecutor will usu-
ally have an opportunity to raise objections to the defendant’s perfor-
mance before final resolution of the case. In those rare cases in which
the prosecutor seeks to void the plea agreement after the defendant
has already entered a guilty plea and been sentenced, prosecutors will
usually reinstate the charges previously dismissed under the agree-

6. As noted, the same language is used in the comparable federal rule. FED. R. CRiM.
P. 32(e); see also United States v. Farley, 72 F.3d 158, 244 (D.C. Cir. 1995); Davis v. United
States, 924 F2d 182, 184 (4th Cir. 1992).

7. See, e.g., Bousley v. United States, 118 S.Ct. 1604, 1609-10 (1998); Davis v. United
States, 417 U.S. 333, 346 (1974); United States v. Benboe, 157 E3d 1181, 1184-85 (9th Cir. 1998);
Woodruff v. United States, 131 F.3d 1238, 1241-43 (7th Cir. 1997), cert. denied, 118 S.Ct. 2376
(1998)
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ment. The parties then litigate the issues on the defendant’s motion to
dismiss or quash.®

Standard 14-2.1(a) (Withdrawal of plea before sentence)

Standard 14-2.1(a) allows the withdrawal of a guilty plea before sen-
tencing for any “fair and just reason.”® There are sound reasons for
allowing a fairly generous standard for withdrawal of pleas before sen-
tencing. The conviction is not yet final, the court has not taken the time
to weigh an appropriate sentence, and no appeal from the judgment is
possible. Moreover, if the defendant has second thoughts before sen-
tencing about having pleaded guilty, this fact may suggest that the plea
was entered without sufficient understanding and contemplation. At
the same time, given the considerable care pursuant to which pleas are
required to be taken, it is difficult to justify allowing a defendant to
withdraw a plea without any reason at all.

Standard 14-2.1 accommodates these competing values by allowing
presentence withdrawal of pleas “for any fair and just reason” but
providing that the court should also “weigh any prejudice to the
prosecution caused by reliance on defendant’s plea.” The burden is
on the defendant to establish a “fair and just” reason for the plea
to be withdrawn.! This test frequently has been applied to presentence
plea withdrawal motions in the federal courts' and in many state

8. See, e.g., Ricketts v. Adamson, 483 U.S. 1 (1987).

9. See FED. R. CriM. P. 32(e); United States v. Hyde, 520 U.S. 670, 671 (1997) (after a
defendant pleads guilty but before the trial court decides whether to accept the plea
agreement pursuant to which the plea was entered, defendant must show a “fair and
just reason” for withdrawing the plea).

10. The burden is clearly the defendant’s under the comparable federal rule. See
United States v. Marrero-Rivera, 124 F.3d 342, 347 (1st Cir. 1997); United States v. Still, 102
F.3d 118, 124 (5th Cir. 1996), cert. denied, 522 U.S. 806 (1997); United States v. McCarty, 99
E.3d 383, 385 (11th Cir. 1996); United States v. Sparks, 67 F.3d 1145, 1154 (4th Cir. 1995);
United States v. Ludwig, 972 F.2d 948, 950 (8th Cir. 1992); United States v. Gonzalez, 970 F.2d
1095, 1100 (2d Cir. 1992); United States v. Burger, 964 F.2d 1065, 1070-71 (10th Cir. 1992), cert.
denied, 513 U.S. 848 (1994); United States v. Alexander, 948 F.2d 1002, 1003 (6th Cir. 1991),
cert. denied, 502 U.S. 1117 (1992).

11. See, e.g., United States v. Taylor, 139 F.3d 924, 929 (D.C. Cir. 1998); United States v.
Grant, 117 F.3d 788, 789 (5th Cir. 1997); United States v. McCarty, 99 F.3d 383, 385-86 & n.2
(11th Cir. 1996); United States v. Wilson, 81 F.3d 1300, 1306 (4th Cir. 1996); United States v.
Laliberte, 25 F.3d 10, 14 (5th Cir. 1994); United States v. Isom, 85 F.3d 831, 834-35 (1st Cir.
1996); United States v. Alexander, 948 F.2d 1002, 1003-04 (6th Cir. 1991), cert. denied, 502
U.S. 1117 (1992).
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courts."” The federal cases have recognized a greater liberality in allow-
ing withdrawal of pleas prior to sentencing,*but have rejected an
absolute right to withdraw such pleas." This standard takes the same
position, as do the Uniform Rules of Criminal Procedure.’

In general, this standard is intended to allow for withdrawal in cir-
cumstances including those permitted under the comparable federal
rule. Under federal law, courts look to a variety of factors to determine
whether a plea withdrawal is “fair and just.” Foremost is whether the
plea sought to be withdrawn was taken in compliance with the proce-
dures required by law."¢ A plea will be considered tainted if the plea is
found not to be knowing, intelligent, or voluntary.”” Folded within this

12. People v. Chippewa, 751 P.2d 607 (Colo. 1988); Malone v. State, 742 S.W.2d 945 (Ark.
1988); Patterson v. State, 684 A.2d 1234 (Del. 1996).

13. See, e.g., United States v. Laliberte, 25 E3d 10, 13 (5th Cir. 1994) (before sentencing,
plea withdrawal motion “is reviewed under a more liberal standard than a motion filed
after sentencing”); United States v. Parrilla-Tirado, 22 F.3d 368, 371 (1st Cir. 1994)(“a motion
to withdraw a guilty plea before sentencing is determined under a less stringent standard
than a motion made after sentencing”).

14. See United States v. Hyde, 520 U.S. 670, 675-76 (1997) (rejecting reading of Federal
Rules which would allow a defendant to withdraw his plea prior to acceptance of plea
agreement “for any reason or for no reason”); United States v. Still, 102 F.3d 118, 124 (5th
Cir. 1996), cert. denied, 522 U.S. 806 (1997) (although Rule 32 is to be construed and applied
liberally, the defendant has no right to withdraw a guilty plea); United States v. McCarty,
99 F.3d 383, 385 (11th Cir. 1996) (“While Rule 32(e) as applied to pre-sentence motions to
withdraw should be liberally construed, a defendant enjoys no absolute right to withdraw
a guilty plea before sentencing.”); but cf. United States v. Abdul, 75 F.3d 327, 329 (7th Cir.
1996), cert. denied, 518 U.S. 1027 (1996) (defendant bears a “heavy burden of persuasion”
and an “uphill battle” in persuading a judge that there exist fair and just reasons to with-
draw a plea where the plea was freely and knowingly given).

15. See UNIFE. R. CrIM. P. 444(g) (1987) (court shall allow withdrawal of guilty plea
“before sentencing for any fair and just reason unless the prosecution shows it has been
substantially prejudiced by reliance upon the plea”).

16. See United States v. Cray, 47 F.3d 1203, 1208 (D.C. Cir. 1995) (“If we determine that
there was no error in the taking of the defendant’s plea, we will be extremely reluctant
to reverse the district court[‘s denial of withdrawal], even if the defendant makes out a
legally cognizable defense to the charges against him.”); United States v. Wilson,
81 F.3d 1300, 1306-07 (4th Cir. 1996) (“the fairness of the rule 11 proceeding is the key fac-
tor in the review of the denial of a motion to withdraw a guilty plea”); United States v.
Laliberte, 25 F.3d 10, 14 (1st Cir. 1994)(“most important[]” factor is “whether, when viewed
in light of emergent circumstances, the defendant’s plea appropriately may be character-
ized as involuntary, in derogation of the requirements imposed by Fed. R. Crim. P. 11, or
otherwise legally suspect”).

17. See, e.g., United States v. Grant, 117 F.3d 788, 789 (5th Cir. 1997) (one factor is
whether the plea was “knowing and voluntary”); United States v. McCarty, 99 E3d 383, 385
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criterion or considered separately is “whether adequate assistance of
counsel was available.”’® The court may also inquire whether a defen-
dant is asserting “a legally cognizable defense to the charge against
him;”*® in particular, courts weigh whether the defendant is making a
“viable” claim of innocence (although they do not require such a
claim).? Another frequently noted consideration is “the timing of the
defendant’s motion.”?! In evaluating timing, courts chiefly seem con-
cerned with whether the timing of the request undermines or corrobo-
rates the defendant’s asserted motive in seeking withdrawal.?2 It is not
a “fair and just” reason for withdrawal that the defendant is unhappy
with the presentence report or has a change of heart about the terms of

(11th Cir. 1996) (same); United States v. Wilson, 81 F.3d 1300, 1306 (4th Cir. 1996) (one fac-
tor is “whether the defendant has offered credible evidence that his plea was not knowing
or not voluntary”).

18. See, e.g., United States v. Grant, 117 E3d 788, 789 (5th Cir. 1997); United States v.
McCarty, 99 F.3d 383, 385 (11th Cir. 1996); United States v. Wilson, 81 F.3d 1300, 1306 (4th
Cir. 1996); United States v. Loughery, 908 F.2d 1014, 1018 (D.C. Cir. 1990).

19. See United States v. Cray, 47 F.3d 1203, 1207 (D.C. Cir. 1995).

20. See United States v. Taylor, 139 F.3d 924, 929 (D.C. Cir. 1998) (one factor of three); see
also United States v. Grant, 117 F.3d 788, 789 (1997) (one factor is “whether the defendant
asserted his innocence”); United States v. Wilson, 81 F.3d 1300, 1306 (4th Cir. 1996) (one
factor is “whether defendant has credibly asserted his legal innocence”); United States v.
Laliberte, 25 F.3d 10, (1st Cir. 1994) (one factor is “the existence or nonexistence of an asser-
tion of innocence”); United States v. Alexander, 948 F.2d 1002, 1004 (6th Cir. 1991) (same),
cert. denied, 502 U.S. 1117 (1992). However, a “claim of innocence, standing alone, does not
justify withdrawal.” Grant, 117 E3d at 790; United States v. Redig, 27 F.3d 277, 281 (7th Cir.
1994).

21. United States v. Laliberte, 25 F.3d 10, 14 (1st Cir. 1994); see also United States v. Grant,
117 E3d 788, 789 (1997) (one factor is “whether the defendant delayed in filing the with-
drawal motion”); United States v. Wilson, 81 £.3d 1300, 1306 (4th Cir. 1996) (one factor is
“whether there has been a delay between the entering of the plea and the filing of the
motion”); United States v. Alexander, 948 F.2d 1002, 1004 (6th Cir. 1991) (same), cert. denied,
502 U.S. 1117 (1992).

22. For example, courts view with suspicion withdrawal motions made after a defen-
dant receives bad news regarding his sentence expectations. See, e.g., United States v. Par-
rilla-Tirado, 22 F.3d 368 (1st Cir. 1994) (the fact that defendant’s “belated change of heart
followed not long after the PSI Report . . . arrived at the court’s doorstep . . . serves to
cast a long shadow over the legitimacy of [defendant’s] professed reasons for seeking a
change of course”); United States v. Gonzalez, 970 F.2d 1095 (2d Cir. 1992) (defendant’s
assertion of innocence undercut by the timing of his motion, which came seven months
after plea but shortly after defendant learned that the Government would not move for a
downward departure).
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the plea.” Other factors which have been employed are “the plausibil-
ity [and the force] of the reasons prompting the requested change of
plea;”** “whether withdrawal would inconvenience the court;”*
“whether the parties had reached a plea agreement;”* and “whether
withdrawal would waste judicial resources.”?

Prejudice to the government is also weighed in deciding whether to
permit withdrawal under this standard. Under this standard, even
where a satisfactory reason for withdrawal is established by the defen-
dant, another factor the court must consider in assessing whether to
permit a plea withdrawal is whether the withdrawal will prejudice the
government.” The burden is on the prosecution to establish the preju-
dice, if any, that would be caused by withdrawal due to its reliance on
the plea.”? However, “prejudice to the government need not be estab-
lished or considered unless and until the defendant has established a

23. See United States v. Alexander, 948 F.2d 1002, 1004 (6th Cir. 1991) (“Courts have
noted that the aim of the rule is to allow a hastily entered plea made with unsure heart
and confused mind to be undone, not to allow a defendant “to make a tactical decision to
enter a plea, wait several weeks, and then obtain a withdrawal if he believes that he made
a bad choice in pleading guilty.” For these reasons, courts have denied motions to vacate
entered after any substantial time has passed after entry of the plea.”) (citation omitted),
cert. denied, 502 U.S. 1117 (1992); United States v. Laliberte, 25 F.3d 10, 15 (1st Cir.
1994)(“Generally, the longer a defendant waits before bringing his motion to withdraw
his guilty plea, the more forceful his reasons in support of withdrawal must be. . . . This
principle obtains because, ‘[w]hile an immediate change of heart may well lend consid-
erable force to a plea withdrawal request, a long interval between the plea and the request
often weakens any claim that the plea was entered in confusion or under false pre-
tenses.””) (citations omitted).

24. United States v. Laliberte, 25 F.3d 10, 14 (1st Cir. 1994); see also United States v. Alexan-
der, 948 F.2d 1002, 1004 (6th Cir. 1991) (one factor is whether defendant has a “valid reason
for the failure to present the grounds for withdrawal at an earlier point in the proceed-
ings”), cert. denied, 502 U.S. 1117 (1992).

25. United States v. Grant, 117 E3d 788, 789 (5th Cir. 1997); United States v. Wilson, 81
F.3d 1300, 1306 (4th Cir. 1996).

26. United States v. Isom, 85 F3d 831, 834 (1st Cir. 1996).

27. United States v. Grant, 117 E.3d 788, 789 (5th Cir. 1997); United States v. Wilson,
81 E3d 1300, 1306 (4th Cir. 1996); United States v. McCarty, 99 F.3d 383, 385 n.2 (11th Cir.
1996).

28. See United States v. Cray, 47 F.3d 1203, 1207 (D.C. Cir. 1995); United States v.
McCarty, 99 F.3d 383, 385 n.2 (11th Cir. 1996).

29. See, e.g., United States v. Muriel, 111 £3d 975, 978 (1st Cir. 1997); United States v.
Pitino, 887 F.2d 42, 46 (4th Cir. 1989) (per curiam); United States v. Triplett, 828 F.2d 1195,
1198 (6th Cir. 1987).
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fair and just reason for vacating his plea.”*® Substantial prejudice is
established if the prosecution shows, for example, that vital physical
evidence has been discarded,® that a chief government witness has
died,?? or that numerous witnesses from all over the United States and
from overseas have been dismissed.* Under this standard, such preju-
dice must be weighed against the strength of the defendant’s showing
to determine whether the plea should be permitted to be withdrawn in
a particular case.

Standard 14-2.1(b) (Withdrawal of plea after sentence)

Standard 14-2.1(b) sets the standard for the withdrawal of a guilty
plea after sentencing. By allowing such withdrawal under certain cir-
cumstances, this standard rejects the position adopted in a number of
jurisdictions—including the federal courts*—that withdrawal of a plea

30. United States v. Alexander, 948 E2d 1002, 1004 (6th Cir. 1991), cert. denied, 502 U.S.
1117 (1992); see also United States v. Payton, 168 E.3d 1103, 1105 (8th Cir. 1999), cert. pend-
ing, No. 98-9630 (U.S. 1999); Sparks, 67 F.3d at 1154; United States v. Parrillo-Tirado, 22 F.3d
368, 373 n.5 (1st Cir. 1994); United States v. Gonzalez, 970 F.2d 1095, 1100 (2d Cir. 1992)
(“[t}he Government is not required to show prejudice when opposing a defendant’s
motion to withdraw a guilty plea where the defendant has shown no sufficient grounds
for permitting withdrawal; however, the presence or absence of such prejudice may be
considered by the district court in exercising its discretion”); United States v. Hickok, 907
E.2d 983, 986 (10th Cir. 1990).

31. United States v. Jerry, 487 F.2d 600 (3d Cir. 1973).

32. United States v. Vasquez-Velasco, 471 F.2d 294 (9th Cir. 1973), cert. denied, 411 U.S.
970 (1973).

33. Farnsworth v. Sanford, 115 F.2d 375 (5th Cir. 1940).

34. See FED. R. CRiM. P. 32(e). This rule provides that, after sentence is imposed, the
plea may be set aside only on direct appeal or by motion under 28 U.S.C. § 2255 (1994 &
Supp. 11 1996) (federal habeas). Although withdrawal no longer is permitted after sen-
tencing, essentially the same relief is available on direct appeal or by motion on federal
habeas for serious defects in guilty pleas. Federal courts differ in articulating the standard
that is applied post-sentence, but it is a more demanding one than the “fair and just” stan-
dard applied prior to sentence. Compare United States v. Christopher, 923 F.2d 1545, 1557
(11th Cir. 1991) (“ A defendant who seeks to withdraw a guilty plea after sentence bears a
heavy burden of ‘proving the necessity of such action to correct manifest injustice.””)
(quoting United States v. Teller, 762 E2d 569, 574 (7th Cir. 1985)); United States v. Ramos,
923 F.2d 1346, 1358 (9th Cir. 1991), with United States v. Isom, 85 F.3d 831, 834 (1st Cir.
1996) (defendant will only be relieved of his plea after sentence only if he demonstrates
that a “miscarriage of justice” would otherwise result); United States v. Farley, 72 F.3d
158, 162 (D.C. Cir. 1995) (holding the defendant to a manifest injustice standard if his
plea withdrawal claim is heard on direct appeal but employing a miscarriage of justice
claim where the claim is heard on § 2255 review).
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should only be permitted before sentence,® or judgment.* Other
jurisdictions, like Standard 14-2.1(a), recognize the possibility of
withdrawal after judgment and sentence.’” As these rules reflect,
sentence or judgment should not eliminate the opportunity for plea
withdrawal.

It does not follow, however, that the timing of the defendant’s motion
is totally irrelevant. Standard 14-2.1 requires that such a motion be
“timely,” that is, made with “due diligence, considering the nature of
the allegations therein.” The fact that a motion to withdraw comes con-
siderably after sentencing and judgment may have a bearing upon
whether the motion is well-founded, considering the nature of the alle-
gations in the motion. For example, if the allegation is that the prose-
cuting attorney did not seek the sentence concessions promised in a
plea agreement, it is reasonable to expect that the plea withdrawal
motion be made promptly upon learning of the prosecutor’s inaction.

This standard takes no position on the burden of proof that must be
met in establishing a “manifest injustice.” To the extent that jurisdic-
tions have adopted such rules, most appear to apply a preponderance

35. See, e.g., DEL. SUPER. CT. CRIM. R. 32(d) (At any time after sentence, a plea
may be set aside only by motion under DEL. SuPER. CT. CRiM. R. 61 (post-conviction
remedy)); Pa. R. CriM. P. 320 (“At any time before sentence, the court may, in its
discretion, permit or direct a plea of guilty to be withdrawn and a plea of not guilty
substituted.”); N.Y. CRiM. PrOC. Law § 220.60(3) (McKinney 1993) (“At any time before
the imposition of sentence, the court in its discretion may permit a defendant who has
entered a plea of guilty ... to withdraw such plea”); see also FLa. R. CriM. P. 3.170
()(motion to withdraw guilty plea may be filed within 30 days after rendition of sen-
tence but only upon grounds specified in FLA. R. APPELL. P 9.140(b)(2)(B)(i)-(v) (lack of
subject-matter jurisdiction, breach of plea agreement, involuntary plea or sentencing
error).

36. See, e.g., K. R. Crim. P. 8.10 (“ At any time before judgment the court may permit
the plea of guilty . .. to be withdrawn. .. .”).

37. See, e.g., ALASKA R. CRIM. P. 91(h) (for post-sentence withdrawal, a defendant
“must prove that withdrawal is necessary to correct a manifest injustice”); GA. SUPER.
Ct. R. 33.12(A) (” After sentence is pronounced, the judge should allow the defendant to
withdraw his plea of guilty . .. whenever the defendant ... proves that withdrawal is nec-
essary to correct a manifest injustice”); Mp. R. CRiM. P. 4-242(f) (before sentence, a plea
may be withdrawn where withdrawal serves the interests of justice; after sentence, plea
may be withdrawn if defendant establishes that certain plea rules were not complied with
or if there was a violation of the plea agreement); WASH. SUPER. CT. CRiM. R. 4.2(f) (“The
court shall allow a defendant to withdraw the defendant’s plea of guilty whenever it
appears . . . necessary to correct a manifest injustice.”).
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of the evidence test; a minority require “clear and convincing evi-
dence;” and most do not specify any particular test.*

Standard 14-2.1(b)(i)

Standard 14-2.1(b)(i) identifies six different factual situations, each
of which could establish manifest injustice when proven by the defen-
dant: ineffective assistance of counsel; lack of ratification by the defen-
dant; involuntariness or lack of knowledge of the potential sentence;
breach of the plea agreement by the prosecutor; the defendant’s nonac-
quiescence after disapproval of the plea agreement by the court; and
withdrawal of right after rejection of the agreement’s terms by the court.
The burden of proof to show such “manifest injustice” rests with the
defendant.® This burden is greater in a case in which all the safeguards
have been followed, but even in a case in which some procedural
requirement has not been met, the defendant may be required to put in
proof to establish an injustice. For example, a defendant who alleges
he or she was unaware of the charge pleaded to would find it extremely
difficult to show grounds for withdrawal if the record established that
the judge advised the defendant of the charge.* On the other hand, if
the record indicated that the judge did not so advise the defendant, the
defendant may still have to present evidence tending to show that he or
she was not otherwise aware of the charge.*

38. It appears that only Nebraska and Wisconsin have actually adopted a “clear and
convincing” burden of proof, although one Delaware court and the U.S. Court of Appeals
for the Sixth Circuit have also made supportive statements. See State v. Bentley, 548 N.W.2d
50, 54 (Wis. 1996); State v. Nearhood, 393 N.W.2d 530, 532 (Neb. 1986); cf. State v. Fredsall,
1992 WL 390702 (Del. Super. 1992) (suggesting that standard applies in Delaware). States
that have expressly endorsed a preponderance of the evidence rule include Indiana,
Minnesota, Missouri, and New Jersey. See IND. CODE ANN. § 35-35-1-4(e) (Michie 1998);
MINN. STAT. ANN. § 590.04(3) (West 1988); State v. Pendleton, 910 S.W.2d 268, 270 (Mo. Ct.
App. 1995); State v. Nichols, 345 A.2d 357, 360 (N.J. Super. Ct. App. Div. 1975), rev’d on other
grounds, 365 A.2d 467 (N.]. 1976). Most other jurisdictions apparently have no rule impos-
ing a special burden of proof for withdrawal of a guilty plea.

39. See Annotation, Withdrawal of Plea of Guilty or Nolo Contendere, After Sentence,
Under Rule 32(d) of Federal Rules of Criminal Procedure, 9 A.L.R. FED. 309, § 7 (1971 & Supp.
1998).

40. E.g., Jones v. United States, 437 F2d 93 (4th Cir. 1971) (defendant’s denial that his
guilty plea was knowingly and voluntarily made was insufficient to establish “manifest
injustice” where the record indicated that the trial court made proper inquiries before
accepting the plea).

41. E.g., United States v. Lau, 287 F. Supp. 653 (S.D.N.Y. 1968) (defendant required to
prove not only that his attorney failed to advise him of an essential element of the offense
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Standard 14-2.1(b)(i)(A) lists denial of the “effective assistance of
counsel” as a ground for withdrawal. This, of course, includes the case
in which a defendant is permitted to enter a plea without first properly
waiving a right to counsel. It also covers those cases in which the court
interferes significantly with retained or appointed counsel’s ability to
represent the client’s interest effectively prior to entry of a plea, for
example, by refusing defense counsel’s request to delay taking of the
plea (as required by Standard 14-1.3(a)). Finally, this standard also cov-
ers those cases in which defendant’s counsel is so incompetent that the
client is denied the effective assistance guaranteed by the Constitution.*?

Standard 14-2.1(b)(i)(B) allows withdrawal if the defendant’s plea
was not entered by the defendant, nor subsequently ratified by the
defendant or someone authorized to act on the defendant’s behalf.**

Standard 14-2.1(b)(i)(C) allows withdrawal of an involuntary plea or
one entered without knowledge of the charge or without knowledge
that the sentence actually given could be imposed. Such circumstances
should be unlikely if the trial judge acts in accordance with these stan-
dards in receiving the plea. If the judge properly advises the defendant
(Standard 14-1.4), gives a defendant without counsel additional time
to weigh the plea after receiving the court’s advice (Standard 14-1.3(b)),
makes additional inquiry as to any threats or promises (Standard 14-
1.5), and establishes the factual basis for the plea (Standard 14-1.6), the
defendant is unlikely to be in a position to show that the plea was invol-
untary or entered without the required knowledge.

Less than full compliance with these standards, moreover, is not per se
grounds for allowing withdrawal of a plea after sentencing. For exam-
ple, if the judge misstates the maximum penalty as lower than that pro-
vided by law but the defendant’s sentence does not exceed that stated
by the judge, there is no manifest injustice.*

Standard 14-2.1(b)(i) (D) recognizes that unkept plea agreements are
a basis for withdrawal.** Assuming the court follows Standards 14-1.5

charged, but also that he was actually ignorant of such an element at the time the plea was
entered).

42. See, e.g., State v. Wakefield, 925 P.2d 183, 187 (Wash. 1996) (dicta); State v. Bentley, 548
N.W.2d 50, 54 (Wis. 1996); DeJesus v. State, 897 P.2d 608, 617 n.9 (Alaska Ct. App. 1995).

43. See State v. Wakefield, 925 P.2d 183, 187 (Wash. 1996) (dicta); Holton v. Parratt, 683
F.2d 1163, 1168-69 (8th Cir. 1982); State v. Evans, 234 N.W.2d 199, 201 (Neb. 1975).

44. See, e.g., United States v. Timmreck, 441 U.S. 780 (1979).

45. Most courts will permit withdrawal of a guilty plea where the prosecutor has
failed to seek or has opposed promised charge or sentence concessions. See, e.g., Santobello
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and 14-3.3(a), which require that all plea agreements be disclosed on the
record, it should not be difficult to determine whether an agreement has
been kept. Mere breach of an agreement by a prosecutor is not grounds
for withdrawal, however, if the breach has no effect on the outcome of
the case or on the sentence that is imposed (for example, if the court
grants sentencing concessions contemplated in the plea agreement,
even though the prosecutor has breached his or her agreement to advo-
cate for those concessions).

Standards 14-2.1(b)(i)(E) and (F) correspond to the two circumstances
recognized in Standard 3.3(e) under which the court must allow the
defendant to withdraw a plea: That is, where the defendant does not
receive charge or sentencing concessions contemplated by a plea agree-
ment and either (1) “the judge had previously concurred, whether ten-
tatively or fully” in the proposed concessions, or (2) the guilty plea was
“entered on the express condition, approved by the judge, that the plea
can be withdrawn if the charge or sentence concessions are subse-
quently rejected by the court.”

Standard 14-2.1(b)(ii)

Standard 14-2.1(b)(ii) makes clear that a defendant need not allege
“that he or she is innocent of the charge to which the plea has been
entered” in order to move for withdrawal of the plea. Most courts in
ruling on plea withdrawal applications generally do not require an
assertion of innocence as an absolute precondition, but rather assess as
one of a number of factors whether innocence is asserted. This standard
takes the position that, even assuming the defendant’s guilt, fairness
requires that withdrawal of the plea be allowed if the effective assis-
tance of counsel was denied; if the plea was not entered, authorized, or
ratified; if the plea was not voluntary or was entered without knowl-
edge of the charge or possible sentence to be imposed; if the plea was
obtained by an unfulfilled plea agreement; if the charge or sentence
concessions, tentatively or fully concurred in by the court, were not

v. New York, 404 U.S. 257, 263 (1971); State v. Wakefield, 925 P.2d 183, 187 (Wash. 1996) (in
dicta, one of criteria for determining “manifest injustice” warranting plea withdrawal is
whether “plea agreement was not kept by the prosecution”); Kolkman v. State, 857 P.2d
1202, 1207 (Alaska Ct. App. 1993) (“manifest injustice” demonstrated where defendant
shows prosecutor failed to seek or oppose concession promised) (quoting ALASKA R.
Crim. P. 11(h)(1)(ii)(dd)); see also Annotation, Enforceability of Plea Agreement, or Plea Entered
Pursuant Thereto, with Prosecuting Attorney Involving Immunity From Prosecution for Other
Crimes, 43 A.L.R. 3d 281 § 5 (1972).
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obtained; or if the plea was entered with the understanding that it could
be withdrawn if agreed-upon charge or sentence concessions were
rejected by the court.

Standard 14-2.1(c) (Specific performance)

Standard 14-2.1(c) is a new standard recognizing that the defendant
may seek the remedy of specific performance as an alternative to seek-
ing withdrawal of the plea. There is a growing body of case law and
commentary that treats plea agreements under general principles of
contract law.*¢ One of the principles that follows, as reflected in this
standard, is that specific performance may be a remedy for breach of a
plea agreement.”” In Santobello v. New York, the Supreme Court recog-
nized that courts should and do have discretion to remedy violations
of broken plea agreements by specific performance as well as by per-
mitting withdrawal of the plea.*®

46. See, e.g., Ricketts v. Adamson, 483 U.S. 1, 9 n. 5 (1987); Blackledge v. Allison,
431 U.S. 63, 75 n.6 (1977); Mabry v. Johnson, 467 U.S. 504, 508-509 (1984); United States v.
Isaac, 141 F.3d 477, 481 (3d Cir. 1998); United States v. Moulder, 141 F.3d 568, 571 (5th Cir.
1998); United States v. Mitchell, 136 F.3d 1192, 1194 (8th Cir. 1998); United States v. Bunner,
134 E3d 1000, 1003 (10th Cir.), cert. denied, 119 S. Ct. 81 (1998); United States v. Ramunno,
133 F.3d 476, 484 (7th Cix. 1998); United States v. Gottesman, 122 F.3d 150, 152 (2d Cir. 1997);
United States v. McQueen, 108 F.3d 64, 66 (4th Cir. 1997); United States v. Parrilla-Tirado,
22 E3d 368, 371 (1st Cir. 1994); United States v. Robinson, 924 F.2d 612, 613-14 (6th Cir. 1991);
State v. Morales, 804 S.W.2d 331, 332 (Tex. Crim. App. 1991); Wright v. McAdory, 536 So.2d
897,901 (Miss. 1988); see also Robert E. Scott & William J. Stuntz, Plea Bargaining as Con-
tract, 101 YALE L.J. 1909 (1992). At the same time, because plea agreements also implicate
public interests in the fair and final adjudication of criminal cases, some courts have
emphasized that they should not be treated purely under private contract law rules. See,
e.g. United States v. Pielago, 135 F.3d 703, 709 (11th Cir. 1998); United States v. Rourke, 74 E3d
802, 805 (7th Cir.), cert. denied 517 U.S. 1215 (1996); Peavy v. United States, 31 E3d 1341, 1346
(6th Cir. 1994); United States v. Asset, 990 F.2d 208, 216 (5th Cir. 1993).

47. See Santobello v. New York, 404 U.S. 257, 263 (1971); see also Lane v. Williams, 455 U.S.
624, 630 (1982) (where defendants’ plea colloquy was deficient, they could seek to have
convictions set aside and to plea anew or they could seek specific performance of the
plea agreement). This right to specific performance, however, only extends to plea offers
that are accepted by the defendant before being withdrawn by the prosecutor. See Mabry
v. Johnson, 467 U.S. 504 (1984).

48. It is clear, however, that this relief is discretionary, not mandatory. See Santobello,
404 U.S. at 263 (“The ultimate relief to which petitioner is entitled we leave to the discre-
tion of the state court, which is in a better position to decide whether, in the view of the
state court, the circumstances require only that there be specific performance of the agree-
ment on the plea, in which case petitioner should be resentenced by a different judge, or
whether, in the view of the state court, the relief sought by the petitioner, i.e., the oppor-
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The remedy of specific performance is likely to be appropriate in
circumstances where a party has changed its position as a result of
a guilty plea and conviction, so that withdrawal would not be a just
or an effective remedy. This may occur where the defendant has
already satisfied his or her obligations under a plea agreement, so
that withdrawal of the plea would not restore the parties to their pre-
vious positions. For example, a defendant who has agreed to cooper-
ate by testifying in exchange for concessions by the prosecution and
who has already done so cannot ordinarily be made whole by with-
drawal of a plea.”” Such a remedy may also be proper where the viola-
tion of the plea agreement concerns the sentence only, and a specific
performance remedy, in these circumstances, will promote the finality
of criminal judgments arrived at by way of pleas of guilty or nolo
contendere.®

Standard 14-2.1(c) limits availability of the specific performance
remedy to those circumstances in which the remedy is “within the
power of the court.” This is intended to address those limited circum-
stances in which the court has no authority to enter the order requested.
For example, it would not be within the power of a federal court
to order specific performance of a promise in a plea agreement that
no state charges will be brought; in such a case, specific performance
would not be an available alternative to withdrawal of the plea because
a federal court has no jurisdiction to order state prosecutors not to
bring charges. At the same time, this limitation is not intended to
suggest that the court’s authority to order specific performance is
otherwise limited, nor to discourage the use of this remedy where
appropriate.

tunity to withdraw his plea of guilty.”); see also Mabry, 467 U.S. at 510 n.11 (Santobello
expressly declined to hold that the Constitution compels specific performance of
a broken prosecutorial promise as the remedy for such a plea; the Court made it
clear that permitting Santobello to replead was within the range of constitutionally
appropriate remedies.”). See generally Annotation, Choice of Remedies Where Federal Prose-
cutor Has Breached Plea Bargain - Post-Santobello v. New York (1971), 120 A.L.R. FED. 501
(1994).

49. See, e.g., United States v. Khan, 920 F.2d 1100, 1105 (2d Cir. 1990) (“When a prose-
cutor makes a promise and obtains in return cooperation from the defendant, the promise
must be kept.”).

50. See Ex parte Johnson, 669 So.2d 205 (Ala. 1995); Citti v. State, 807 P.2d 724 (Nev.
1991).
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Standard 14-2.2. Withdrawn plea and discussions not
admissible

(a) A plea of guilty or nolo contendere that has been withdrawn
should not be admitted as evidence against the defendant in any
criminal or civil action or administrative proceedings.

(b) Any statement made in the course of any proceedings concern-
ing a plea of guilty or nolo contendere that has been withdrawn, or
in plea discussions with the prosecuting attorney that result in a plea
of guilty or nolo contendere that is later withdrawn, should not be
admitted as evidence against the defendant in any criminal or civil
action or administrative proceedings, except that such a statement
may be admitted:

(i) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record,
and in the presence of counsel; or

(ii) in any proceeding in which another statement made in the
course of the same plea or plea discussions has been introduced
and the statement ought in fairness be considered contemporane-
ously with it.

History of Standard

This standard has been amended so that it addresses only the
admissibility of pleas that are withdrawn, and of statements made
in plea discussions or proceedings leading to a plea that is withdrawn.
The question of the admissibility of pleas that are not accepted by the
court, and statements made in plea discussions that do not lead to a
guilty plea, are addressed elsewhere, in Standard 14-3.4. The standard
has also been rewritten more accurately to reflect the legal rules
concerning the circumstances in which such facts may be admitted in
evidence.

Related Standards

FeD. R. Crim. P. 11(e)(6)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.7

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, CourrTs, Standard 3.7

UNTIE. R. CRiM. P. 441(e)

96



Criminal Justice Pleas of Guilty Standards 14-2.2

Commentary

As revised in the third edition, Standard 14-2.2 addresses only the
admissibility questions related to withdrawn pleas. This is consistent
with its placement in Part II of these standards, which is limited to ques-
tions concerning “Withdrawal of the Plea.” General admissibility ques-
tions concerning other aspects of plea proceedings and plea
negotiations are addressed in Standard 14-3.4, which is intended to be
read in conjunction with this standard.

Standard 14-2.2(a)

Standard 14-2.2(a) prohibits the introduction as “evidence against the
defendant in any criminal or civil action or administrative proceedings”
the fact that the defendant entered a plea of guilty or nolo contendere
that was later withdrawn. In the federal courts, the withdrawal of a plea
of guilty has been inadmissible as substantive evidence since 1927,
when the Supreme Court decided Kercheval v. United States." State courts
have ruled similarly.

This contrasts with certain older rulings, which allowed such with-
drawn pleas to be admitted, but afforded the accused an opportunity to
explain the plea.® Such an opportunity, however, may mean little, given
the jury’s tendency to give extreme weight to such evidence. There-
fore, the absolute prohibition contained in Standard 14-2.2(a) is the
more appropriate rule.

Although the nature of the nolo contendere plea is such that it is
unlikely that it would be offered in evidence, even if not withdrawn, the
standard makes it clear that a withdrawn nolo plea is similarly not
admissible.

Standard 14-2.2(b)

Standard 14-2.2(b) concerns the separate issue of a “statement made
in the course of any proceedings” concerning a guilty or nolo plea that
is withdrawn, or in “plea discussions with the prosecuting attorney”

1. 274 U.S. 220 (1927).

2. See, e.g., People v. Oliver, 314 N.W.2d 740 (Mlich. Ct. App. 1981); Shoemake v. State,
445 S.E.2d 558 (Ga. Ct. App. 1994); State v. Simonson, 732 P.2d 689 (Idaho Ct. App. 1987).

3. See, e.g., Rascon v. State, 57 P.2d 304 (Ariz. 1936); State v. Downs, 341 P.2d 957 (Kan.
1959) (dictum); Commonwealth ex rel. Ashmon v. Banmiller, 137 A.2d 236 (Pa. 1958), cert.
denied, 356 U.S. 945 (1958); see Annotation: Propriety and Prejudicial Effect of Showing, in
Criminal Case, Withdrawn Guilty Plea, 86 A.L.R.2d 326, § 3 (1962).
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resulting in a plea that is later withdrawn. While such statements are
generally inadmissible, there are two exceptions to this rule: where the
statements were perjurious and were made “under oath, on the record,
and in the presence of counsel;” and where another statement in the
same course of discussions has been introduced and the defendant’s
statement “ought in fairness to be considered contemporaneously with
it.” This standard is substantively identical to provisions in the Federal
Rules of Criminal Procedure and the Federal Rules of Evidence.* Nei-
ther Standard 14-2.2 nor the federal rules go as far as to authorize the
later use for impeachment purposes of statements made while enter-
ing a plea that is withdrawn.

It should be noted, however, that while this standard is consistent with
the defendant’s general rights under federal law, the Supreme Court has
held that the prohibition against the impeachment use of statements
made during plea negotiations can be waived by the defendant. In United
States v. Mezzanato,” the defendant wished to discuss cooperating with the
Government. The prosecutor, as a condition to holding such discussions,
indicated that the defendant would have to agree that any statements he
made during their meeting could be used, in the event the case went to
trial, to impeach any contradictory testimony the defendant might give at
trial. After conferring with counsel, the defendant agreed to these terms
for the plea discussions, but was not able to reach a cooperation agree-
ment. At trial, the defendant took the stand. Over the defense’s objec-
tion, he was cross-examined with inconsistent statements he had made to
the prosecutor during the cooperation discussion. The Supreme Court
upheld the impeachment use of his statements, holding that “absent
some affirmative indication that the agreement was entered into
unknowingly or involuntarily, an agreement to waive the exclusionary
provisions of the plea-statement Rules is valid and enforceable.”

The Court’s decision is, in major part, founded upon interpretation of
the applicable federal rules.” However, the Court also rejected argu-
ments founded upon the “public policy” arguments that permitting

4. See FED. R. CRiM. P. 11(e)(6); FED. R. EvID. 410. But see State v. Hansen, 633 P.2d 1202
(Mont. 1981) (contrary to the federal rule, Montana allows statements in connection with
guilty pleas that are later withdrawn to be used for impeachment as long as voluntary,
reliable, and made on the record).

5. 513 U.S. 196 (1995).

6. Id. at 210.

7. Seeid. at 200-06.
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waiver would be fundamentally inconsistent with the federal rules’
goal of encouraging voluntary settlement and that waiver agreements
invite prosecutorial overreaching and abuse.? In particular, the Court
expressed its judgment that “there is no basis for concluding that
waiver will interfere with the Rules’ goal of encouraging plea bargain-
ing. The court below focused entirely on the defendant’s incentives
and completely ignored the other essential party to the transaction: the
prosecutor. Thus, although the availability of waiver may discourage
some defendants from negotiating, it is also true that prosecutors may
be unwilling to proceed without it.”®

These standards would not preclude a prosecutor from requesting a
defendant to waive rights that would otherwise be applicable under
Standard 14-2.2 in order to engage in plea negotiations. It should be rec-
ognized, however, that while the Mezzanato decision is binding in its
interpretation of the federal rules, its policy judgment regarding the
likely effect of its ruling on defendants’ incentives to enter into plea
negotiations is subject to debate. Indeed, some would argue that any
use of statements made during plea negotiations, particularly if the
waiver rule is extended to possible use as direct evidence as well as
impeachment, will have an unfortunate chilling effect upon negotiated
pleas. Accordingly, the standards do not take any position on whether
requesting such waivers is desirable as a matter of criminal justice
policy.

8. Id. at 206-07, 209-210.
9. Id. at207.
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PART III.

PLEA DISCUSSIONS AND
PLEA AGREEMENTS

Standard 14-3.1. Responsibilities of the prosecuting
attorney

(a) The prosecuting attorney may engage in plea discussions with
counsel for the defendant for the purpose of reaching a plea agree-
ment. Where the defendant has properly waived counsel, the prose-
cuting attorney may engage in plea discussions with the defendant.
Where feasible, a record should be made and preserved for all such
discussions with the defendant.

(b) The prosecuting attorney should make known any policies he
or she may have concerning disposition of charges by plea or diver-
sion.

(c) The prosecuting attorney, in considering a plea agreement, may
agree to one or more of the following, as dictated by the circum-
stances of the individual case:

(i) to make or not to oppose favorable recommendations or to
remain silent as to the sentence which should be imposed if the
defendant enters a plea of guilty or nolo contendere, including
such terms of the sentence as criminal forfeiture, restitution, fines
and alternative sanctions;

(ii) to dismiss, to seek to dismiss, or not to oppose dismissal of
the offense charged if the defendant enters a plea of guilty or nolo
contendere to another offense reasonably related to defendant’s
conduct;

(iii) to dismiss, to seek to dismiss, or not to oppose dismissal of
other charges or potential charges if the defendant enters a plea of
guilty or nolo contendere;

(iv) where appropriate, to enter an agreement with the defendant
regarding the disposition of related civil matters to which the gov-
ernment is or would be a party, including civil penalties and/or
civil forfeiture; or

(v) in lieu of a plea agreement, to enter an agreement permitting
the diversion of the case from the criminal process where appro-
priate and permissible to do so.
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(d) Similarly situated defendants should be afforded equal plea
agreement opportunities.

(e) The prosecuting attorney should make every effort to remain
advised of the attitudes and sentiments of victims and law enforce-
ment officials before reaching a plea agreement.

(f) The prosecuting attorney should not knowingly make false
statements or representations as to law or fact in the course of plea
discussions with defense counsel or the defendant.

(g) The prosecuting attorney should not, because of the pendency
of plea negotiations, delay any discovery disclosures required to be
made to the defense under applicable law or rules.

(h) In connection with plea negotiations, the prosecuting attorney
should not bring or threaten to bring charges against the defendant or
another person, or refuse to dismiss such charges, where admissible
evidence does not exist to support the charges or the prosecuting
attorney has no good faith intention of pursuing those charges.

History of Standard

This standard, retitled “Responsibilities of the prosecuting attorney,”
has been expanded in a number of respects. A new subsection (b) has
been included, calling upon the prosecutor to “make known any poli-
cies he or she may have concerning disposition of charges by plea or
diversion.”

Subsection (c)(i) has been amended to clarify that a prosecutor may
promise, as part of a plea agreement, “to remain silent” as to the sen-
tence to be imposed. The same section has been amended to make clear
that a plea agreement may properly address “such terms of sentence
as criminal forfeiture, restitution, fines and alternative sanctions.” Sub-
section (c)(iii) has been amended to reflect that a plea agreement may
include a prosecutor’s promise to dismiss charges against parties other
than the defendant. Section (c) also contains two new subsections. New
subsection (c)(iv) authorizes the prosecutor, where appropriate, to enter
into an agreement with the defendant regarding the “disposition of
related civil matters,” including “civil penalties and/or civil forfeiture.”
New subsection (c)(v) authorizes the prosecutor, in lieu of entering a
plea agreement, to enter “an agreement permitting the diversion of the
case from the criminal process” in appropriate cases.

New subsection (f) has been included, concerning the prosecutor’s
ethical duties in making representations during plea discussions. It pro-
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vides that a prosecuting attorney “should not knowingly make false
statements or representations as to law or fact in the course of plea dis-
cussions with defense counsel or the defendant.”

New subsection (g) has been included, addressing the prosecutor’s
discovery obligations. It provides that a prosecuting attorney “should
not, because of the pendency of plea negotiations, delay any discovery
disclosures required to be made to the defense under applicable law or
rules.”

Finally, a new subsection (h) has been included, setting out the pros-
ecutor’s duty not to bring or threaten charges which “admissible evi-
dence does not exist to support” or which the prosecutor “has no good
faith intention of pursuing.”

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION,
Standards 3-4.1, 3-4.2

FED. R. Crim. P. 11(e)(1)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.3

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, COURTs, Standards 3.1, 3.3, 3.6

UNIE. R. CRim. P. 443(a)

NAT’L DIST. ATTORNEYS ASS’'N, NAT’L PROSECUTION STANDARDS §§ 1.1,
25.1,25.4 52.2, 66.1 through 66.3, 67.1, 68.1

Commentary

Standard 14-3.1 governs the basic role of the prosecutor in the plea
bargaining process. It addresses the types of terms which the prosecu-
tor may agree to, as well as the type of improper conduct the prosecutor
should avoid during plea negotiations.

Standard 14-3.1(a) (Propriety of plea negotiations)

Standard 14-3.1(a) authorizes the prosecutor to engage in plea dis-
cussions with the defense. For at least thirty years, it has been clear, as
a constitutional matter, that the process of negotiating a guilty plea
between the prosecution and defense is not invalid."! The Supreme
Court has emphasized, as well, that plea negotiations are “an essential

1. See, e.g., Brady v. United States, 397 U.S. 742, 749-55 (1970).
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component of the administration of justice.”? Standard 14-3.1(a) reflects
this philosophy by expressly recognizing the propriety of plea discus-
sions. It states that the prosecuting attorney “may engage in plea dis-
cussions with counsel for the defense for the purpose of reaching a plea
agreement,” and makes clear as well that the prosecutor may engage
in discussions directly with a defendant who has “properly waived
counsel.”

Negotiations with Unrepresented Defendant

Standard 14-3.1(a) requires that, where discussions are held with an
uncounselled defendant, the prosecutor must “where feasible” make
and preserve a record of all such discussions. An identical provision is
contained in the Prosecution Function Standards.? The concept of “fea-
sibility” incorporates the idea that different types of records are appro-
priate for different types of cases. In serious cases, it would ordinarily
be appropriate—for the protection of the prosecutor as well as the
defendant—to keep a verbatim record of any prosecution discussions
with an uncounselled defendant.

The standard rejects the notion, however, contained in Standard 3-
4.1(b) of the Prosecution Function Standards, that a prosecutor could
negotiate directly with a represented defendant so long as it is done
“with defense counsel’s approval.” There are no circumstances in which
direct plea discussions should be conducted with a represented defen-
dant without defense counsel present. Such a policy invites malprac-
tice and can only lead to subsequent challenges to any resulting
conviction.

Refusal to Plea Bargain

While this standard is phrased in permissive terms (indicating what
prosecutors “may” do), prosecutors should follow an affirmative policy
of openness to plea discussions. In certain jurisdictions prosecutors
have experimented with blanket refusals to enter into plea agreements.*

2. See, e.g., Santobello v. New York, 404 U.S. 257, 260-61 (1971).

3. ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standard 3-
4.1(b) (3d ed. 1993). The requirement, in the second edition of this standard, that a ver-
batim record “ordinarily” be created for such discussions was amended in the third
edition to conform to this part of the Prosecution Function Standards, which require
such a record to be created “where feasible.”

4. See Robert A. Weninger, The Abolition of Plea Bargaining: A Case Study of El Paso
County, Texas, 35 U.C.L.A. L. Rev. 265 (1987); Roland Acevedo, Note, Is a Ban on Plea Bar-
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Such prosecutorial policies have reportedly not been successful. More-
over, a refusal to negotiate with defendants is inconsistent with the
ABA'’s Prosecution Function Standards® and with efficient judicial
administration. Local jurisdictions may, of course, establish reasonable
deadlines to require that any plea negotiations in a case be concluded
by a specified date in advance of trial.

Pre-Indictment Negotiations

Prosecutors should also be available to discuss the possibility of a
plea agreement before a formal indictment is filed. There is a growing
practice, at least in the federal system, of conducting plea negotiations
before an indictment is issued. Ordinarily, the plea is then entered at the
same time that the indictment is filed, or indictment is waived and the
plea is entered on an information. Because this procedure conserves
judicial resources, it should be encouraged, at least where the defendant
is represented by counsel.

Standard 14-3.1(b) (Publicizing plea policies)

Standard 14-3.1(b) calls upon the prosecutor to “make known any
policies he or she may have concerning disposition of charges by plea or
diversion.” This is consistent with the provision from Prosecution Func-
tion Standard 3-4.1(a) that the prosecutor should “make known” his or
her policy concerning plea negotiations. This standard emphasizes the
principle that all defense counsel should be placed on an equal footing
insofar as possible, and should all be entitled to learn the special poli-
cies or practices that a particular prosecuting attorney’s office may have
concerning charge and sentence concessions generally, or in particular
types of cases.

While the standard does not specify any particular policies that the
prosecutor should adopt, whatever policies are adopted should encour-
age the drafting of clear and unambiguous plea agreements. There has
been increasing litigation over the meaning and enforcement of terms
included in plea agreements, such as cooperation clauses, agreements

gaining an Ethical Abuse of Discretion? A Bronx County, New York Case Study, 64 FORDHAM L.
Rev. 987, 998 (1995); Espinoza v. Martin, 894 P.2d 688 (Ariz. 1995).

5. See ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standard 3-
4.1(a) (3d. ed. 1993) (“The prosecutor should have and make known a general policy or
willingness to consult with defense counsel concerning disposition of charges by plea.”);
see also NAT'L DiST. ATTORNEYS ASS'N, NAT L PROSECUTION STANDARDS § 67.1 (2d ed. 1991)
(to same effect).
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that the prosecutor “stand silent” at sentencing or make no recommen-
dation, and other terms.® Disputes about the terms of plea agreements
are particularly problematic because they may turn the prosecutor and
defense counsel from advocates to witnesses to resolve questions of
interpretation.” To avoid such disputes, it is important to encourage
the careful drafting of plea agreements. Because the prosecutor is ordi-
narily the author of the plea agreement, prosecutors’ offices should
develop standard language which clearly explains to the defendant
what the government is and is not agreeing to.?

Standard 14-3.1(c) (Terms of plea)

Under Standard 14-3.1(c), the prosecutor has the authority to agree to
a wide range of terms as part of the resolution of a case by a guilty plea.
Plea agreements commonly include sentence recommendations and
agreements to dismiss or limit charges. Such agreements may also,
however, cover such matters as forfeiture, restitution, civil penalties,
agreements not to prosecute other defendants, and other related terms
“as dictated by the circumstances of the individual case.” This stan-
dard reviews the basic categories of plea terms.

Standard 14-3.1(c)(i) (Sentencing recommendations)

Standard 14-3.1(c)(i) recognizes the prosecutor’s authority to “make
or not oppose favorable recommendations,” or “to remain silent,” as to
the sentence to be imposed on the defendant following the entry of a
guilty plea. As part of this presentation, the prosecutor may agree to
make recommendations that sentences be served concurrently, and may
also agree to weigh in on the recommended length of any term of pro-
bation or supervised release. While some have debated whether prose-

6. See, e.g., Raulerson v. United States, 901 F2d 1009, 1012 (11th Cir. 1990) (promise to
tell other courts of defendant’s cooperation); United States v. Ramos, 810 F.2d 308, 313-14
(1st Cir. 1987) (promise to recommend light sentence); United States v. Miller, 993 F.2d 16,
19 (2d Cir. 1993) (promise not to oppose motion for downward departure); United States v.
Huddleston, 929 F.2d 1030, 1032 (Sth Cir. 1991) (promise not to recommend particular
sentence).

7. See United States v. DeMichael, 692 F.2d 1059, 1062-63 (7th Cir. 1983) (“It is most dis-
tasteful to be confronted with conflicting testimony by lawyers with respect to the terms
of an agreement which ought to be clear and indisputable in its terms”), cert. denied, 461
U.S. 907 (1983). Cf. ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Stan-
dard 3-4.2(c) (3d ed. 1993) (prosecutor should not fail to comply with a plea agreement).

8. Cf., e.g., United States v. Coleman, 895 F.2d 501, 505 (8th Cir. 1990) (ambiguities in
plea agreement construed against government as drafter).
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cutors should have a significant role in determining the defendant’s
sentence—a role traditionally reserved for the court—there are impor-
tant reasons to allow such concessions as part of plea negotiations.
Agreeing upon a recommended sentence increases the certainty for the
defendant, and thereby enhances the voluntary and knowing nature of
the plea. The court may also be assisted by receiving the prosecutor’s
recommendation of sentence, based on his or her knowledge of other
comparable cases resolved by plea.

The prosecutor’s sentencing recommendations may extend not only
to whether the defendant should be incarcerated, and for how long,
but also to “such terms of the sentence as criminal forfeiture, restitution,
fines and alternative sanctions.” Under both federal and state law, the
government may require the forfeiture of assets used in criminal activ-
ity and/or restitution to the victim.? Terms to this effect are routinely
negotiated as a part of guilty plea agreements. This language expressly
recognizes the prosecutor’s power to seek such terms during plea
negotiations.

Standard 14-3.1(c)(ii) (Dismissal of charges)

Under Standard 14-3.1(c)(ii), the prosecutor may agree to “dismiss, to
seek to dismiss, or not to oppose dismissal” of the offense charged if the
defendant agrees to enter a plea to “another offense reasonably related
to the defendant’s conduct.” Such a “reasonably related” offense may
include an offense of a lesser degree than the offense charged, or a lesser
included offense.’ However, this standard is not intended to be limited to
such offenses. In some cases, for example, charge concessions may be
appropriate but there may be no lesser included offense that is available.
This standard would allow the defendant to plead to any offense which
is supportable based on the facts of the defendant’s original conduct.

9. See, e.g., 18 U.S.C. §§ 981, 982 (1994 & Supp. 11 1996) (civil and criminal forfei-
ture); 18 U.S.C.A. § 3663A (1996) (mandatory restitution).

10. See, e.g., N.Y. Crim. PrROC. Law § 220.10(3) (McKinney 1993) (“where the indict-
ment charges but one crime, the defendant may, with both the permission of the court and
the consent of the people, enter a plea of guilty of a lesser included offense”); FLA. R.
CriM. P. 3.170(h) (“The defendant, with the consent of the court and of the prosecuting
attorney, may plead guilty to any lesser offense than that charged that is included in the
offense charged in the indictment or information or to any lesser degree of the offense
charged”) (emphasis added); MinN. R. Crim. P. 15.07 (“With the consent of the prosecut-
ing attorney and the approval of the court, the defendant shall be permitted to enter a plea
of guilty to a lesser included offense or to an offense of a lesser degree.”).
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Standard 14-3.1(c)(iii)

While the preceding standard addresses the “offense charged against
the defendant,” Standard 14-3.1(c)(iii) addresses negotiations con-
cerning “other charges or potential charges.” This includes not
only other charges that could be filed against the defendant him-
self or herself, but also charges that may be pending or threatened
against other co-defendants. The prosecutor has the authority to
agree “to dismiss, seek to dismiss, or not to oppose dismissal of” such
charges (as well, of course, as the authority to agree not to bring such
charges).

This standard is consciously drafted to recognize the power that a
prosecutor has, in certain circumstances, to negotiate a plea agreement
in exchange for charge concessions against third parties (e.g., other fam-
ily members). At the same time, given the dangers for undue pressures
posed by such plea offers (which are recognized elsewhere in the stan-
dards), this standard is not intended to broadly endorse this tactic or
suggest that it is proper in all cases.

Standard 14-3.1(c)(iv) (Negotiation of civil settlement)

Standard 14-3.1(c)(iv), which is new in the third edition, recognizes
the prosecuting attorney’s authority, in appropriate cases, to negotiate
the resolution of “related civil matters to which the government is or
would be a party” (for example, claims for civil penalties or civil for-
feiture). This standard is intended to refer to those civil matters which
the prosecutor has the power to resolve. It does not authorize, or
encourage, prosecutors to negotiate civil settlements that are properly
decided by other agencies (for example, civil tax matters), without the
concurrence of those agencies.

Standard 14-3.1(c)(v) (Pretrial diversion)

Standard 14-3.1(c)(v), which is also new, expressly recognizes the
prosecutor’s power to enter into pretrial diversion agreements. This
provision corresponds to new Standard 14-4.1, which authorizes pre-
trial diversion programs, and to new Standard 14-3.2(e), which con-
cerns defense counsel’s duty to explore a possible resolution through
diversion. A similar principle is reflected in Prosecution Function Stan-
dard 3-3.8, which encourages prosecutors to consider “in appropriate
cases the availability of noncriminal disposition, formal or informal”
as an alternative to pressing criminal charges.
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Standard 14-3.1(d) (Similarly situated defendants)

Standard 14-3.1(d) makes clear that “similarly situated defendants
should be afforded equal plea agreement opportunities.” This goal is
important as a matter of fairness, and also for sound correctional policy,
since it can create significant disciplinary problems if incarcerated
defendants have received vastly disparate sentences for comparable
conduct. Such equality of opportunity is also important on equal pro-
tection grounds." This does not mean that all defendants must be
offered concessions or identical concessions. It does mean, however,
that the same standards relevant to the granting of concessions should
be applied to all cases. This objective can perhaps be best served if pros-
ecution offices establish formal procedures for plea discussions and
plea agreements, as provided in the standards on the Prosecution
Function.”?

Standard 14-3.1(e) (Victim and law enforcement sentiments)

Standard 14-3.1(e) calls upon the prosecuting attorney to make
“every effort to remain advised of the attitudes and sentiments of vic-
tims and law enforcement officials” before reaching a plea agreement
with the defendant. In some jurisdictions, the victim may not even be
informed of the disposition of the case which was based upon the vio-
lation of his or her rights as a citizen. Victims who are shut out of the
disposition process in this manner may develop a cynical attitude
toward the criminal justice system and may become reluctant to coop-
erate with law enforcement officers in the future. To prevent these con-
sequences, it is important that the prosecutor make every effort to
contact the victim, to listen to the victim’s views, and to explain the plea
negotiation process to the victim."

Law enforcement officers also should be apprised of the plea negoti-
ation process and their views concerning the disposition of cases should
be sought. This is important because the officers working on the case
will often have relevant information that properly should be considered
as part of the plea process.

11. See Oyler v. Boles, 368 U.S. 448 (1962).

12. ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standard 3-2.5
(3d ed. 1993).

13. See, e.g., CAL. PENAL CODE § 679.02(a)(12) (West 1999); S.C. CONST. Art. I,
§ 24(A)(1), (C)(2) (1998); S.C. CopE ANN. §§ 16-3.1535(D), 1540(A), 1545(H) (Law Co-op.
1998).
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Of course, the prosecutor is not bound to act in accordance with the
suggestions or feelings either of the victims or the law enforcement offi-
cers. The duty of the prosecutor is to act in the best interests of society at
large, and numerous factors normally must be considered in addition to
the views of victims and police.'* However, both victims and police
should be afforded the opportunity to confer with the prosecutor and
should come away from their discussions feeling that they have been
afforded an opportunity to be heard and that they understand the
process whereby dispositions are made.

Standard 14-3.1(f) (Misrepresentations)

Standard 14-3.1(f) is a new standard which bars the prosecuting attor-
ney from “knowingly mak[ing] false statements or representations as to
law or fact in the court of plea discussions.” It is mirrored by new Stan-
dard 14-3.2(d), which imposes an identical requirement on defense
counsel. These standards are based on similar standards included in the
Prosecution Function and Defense Function Standards, as well as a
comparable provision in the Model Rules of Professional Responsibil-
ity.' While the obligation is also set out elsewhere in the criminal justice
standards, this ethical obligation is important enough that it has been
added here as well.

A prosecutor should be particularly careful not to make any misrep-
resentations concerning his or her ability to bind other governmental
agencies or entities.’ In the federal system, for example, prosecutors
should be careful when making commitments concerning the actions of

14. For a listing of factors appropriate for consideration of prosecutors in the charg-
ing decision, see ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Stan-
dard 3-3.9 (3d ed. 1993).

15. See MODEL RULE OF PROFESSIONAL CONDUCT Rule 4.1(a) (prohibiting a lawyer
from “knowingly . . . mak[ing] a false statement of material fact or law to a third per-
son”) (1996); ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standards
3-4.1(c) (3d ed. 1993); ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION, Stan-
dard 4-6.2(e) (3d ed. 1993).

16. See, e.g., United States v. Fuzer, 18 F.3d 517, 520 (7th Cir. 1994) (state prosecutors
cannot promise that federal prosecution will not be brought); United States v. Fitzhugh, 801
F.2d 1432, 1434-35 (D.C. Cir. 1986) (federal prosecutors cannot bind DEA); State v. Parker,
640 A.2d 1104 (Md. 1994) (promise that defendant would serve his concurrent sentences
in federal prison beyond state court’s jurisdiction and therefore unenforceable). But see,
e.g., United States v. Harvey, 791 F.2d 294, 303 (4th Cir. 1986) (promise by federal prosecu-
tor not to bring any further charges is binding on other U.S. Attorneys’ offices).
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other agencies such as the IRS or INS." The prosecutor should also be
careful not to “imply a greater power to influence the disposition of a
case than is actually possessed.”*®

Standard 14-3.1(g) (Discovery)

Standard 14-3.1(g) specifies that the prosecutor shall not, “because
of the pendency of plea negotiations, delay any discovery disclosures
required to be made to the defense under applicable law or rules.” This
new standard addresses the trend in both the state and federal systems
toward requiring increased exchanges of discovery before a criminal
trial.

Because plea negotiations often take place early in the process, plea
discussions may occur before important evidence is required to be dis-
closed. Thus, there has been a debate over what information, if any, the
prosecution should be required to provide the defense about the case
during plea negotiations." A significant category of information, in
this regard, is exculpatory evidence as defined in Brady v. Maryland and
subsequent cases, which the defendant is entitled to receive as a matter
of constitutional due process.* Some courts hold that Brady obligations
apply during plea negotiations, and that a prosecutor’s failure to dis-
close Brady material during such negotiations can invalidate a guilty
plea under certain circumstances.?* As this reflects, courts should be

17. Compare San Pedro v. United States, 79 F.3d 1065, 1069-70 (11th Cix. 1996) (prosecu-
tor cannot promise non-deportation because authority over deportation is vested in Attor-
ney General), cert. denied, 519 U.S. 980 (1996); with Margalli-Olvera v. LN.S., 43 E3d 345, 351
(8th Cir. 1994) (holding that Assistant United States Attorney has actual authority to
bind the I.N.S.).

18. ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standard 3-
4.2(b) (3d ed. 1993).

19. See generally Kevin C. McMunigal, Disclosure and Accuracy in the Guilty Plea
Process, 40 HASTINGS L.J. 957 (1989); Eleanor Ostrow, The Case For Preplea Disclosure,
90 YaLE L.J. 1581 (1981).

20. See Brady v. Maryland, 373 U.S. 83, 87 (1963); see also, e.g., Giglio v. United States,
405 U.S. 150, 154 (1972) (exculpatory evidence includes evidence that serves to impeach
credibility of government witnesses).

21. See, e.g., Sanchez v. United States, 50 F.3d 1448, 1453 (9th Cir. 1995); White v. United
States, 858 F.2d 416, 422 (8th Cir. 1988), cert. denied, 489 U.S. 1029 (1989); Miller v. Angliker,
848 F.2d 1312, 1320 (2d Cir.), cert. denied, 488 U.S. 890 (1988); Campbell v. Marshall, 769
F.2d 314 (6th Cir. 1985), cert. denied, 475 U.S. 1048 (1986); Banks v. United States, 920 F. Supp.
688, 691 (E.D. Va. 1996); United States v. Millan-Colon, 829 F. Supp. 620, 635 (5.D.N.Y.), aff d,
17 F.3d 14 (2d Cir. 1993).
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particularly concerned when the prosecution has withheld from the
defense, during plea negotiations, important evidence known to the
prosecutor that goes to the defendant’s guilt, innocence, or punishment.
The failure to provide such information before a guilty plea is entered
undermines the fairness of the plea and invites subsequent challenges.

Discovery obligations under state or local law may also affect plea
negotiations. Increasingly, state statutes and rules require pretrial dis-
closures by the prosecutor of the identity of witnesses, search and
seizure evidence, eyewitness identification evidence, and other trial-
related information. Some specify that such disclosures must be made
early in the case.?? The prosecuting attorney should, of course, make
all discovery disclosures that may be required by local law in a timely
fashion.” Indeed, some jurisdictions have reportedly found that the
early disclosure of discovery information may have a salutary effect in
leading to early plea negotiations in appropriate cases.

The ABA’s Criminal Justice Standards on Discovery state that dis-
covery procedures should “provide the defendant with sufficient infor-
mation to make an informed plea,”* recognizing that “[t[he informed
plea is crucial to the integrity of the criminal justice system.”? Similarly,
the ABA’s Standards on the Prosecution Function provide that a prose-
cutor should make disclosure of exculpatory evidence to the defense “at
the earliest feasible opportunity.”2

This Standard thus is not intended to impose new or additional dis-
covery obligations. Instead, it simply recognizes that plea discussions
do not permit the prosecutor to dispense with discovery disclosures
that are otherwise required to be made under governing law. The pros-
ecutor is not relieved of the obligation to make required discovery dis-

22. See Mp. R. CRIM. P. 4-263(a) (requiring prosecution disclosures without defense
request, including exculpatory evidence, statements related to any search and seizure,
statements made by the defendant and pretrial identification evidence).

23. See generally ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION,
Standard 3-3.11 (3d ed. 1993).

24. ABA STANDARDS FOR CRIMINAL JUSTICE, DISCOVERY, Standard 11-1.1(a)(ii) (3d ed.
1996). ;

25. Id., Commentary at 3; see also id., Standard 11-1.1(a), Commentary at 2-3 (“By
emphasizing that all types of dispositions—whether by diversion, plea or trial—should be
fair and expeditious, the standard recognizes that most criminal cases are disposed
of without trial, and that discovery procedures should promote the fairness of those
dispositions.”).

26. See ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Standard 3-
3.11(a) (3d. ed. 1993).
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closures simply because plea negotiations are ongoing. Such obligations
may differ, however, depending on the stage of the case. For example,
disclosure obligations that apply in an early stage of the case are often
less extensive than those that apply closer to trial, when there may be
affirmative obligations on the prosecutor to search for specific types of
evidence. The obligations in connection with plea negotiations should,
similarly, vary according to the timing of the discussions. Leaving aside
any affirmative disclosure obligations under federal or state law, a pros-
ecutor should never knowingly seek to exploit a misunderstanding by
the defendant or defense counsel concerning the strength or existence of
evidence in order to obtain a more favorable plea agreement.”

This is not to say, of course, that the prosecutor should be required
to provide every piece of information about a case before accepting a
guilty plea from the defendant. There is a balance between ensuring
that the defendant is given all the information to which he or she is enti-
tled at that point in time under applicable law, and avoiding placing
on the prosecution such a burden to provide discovery in connection
with plea negotiations that it eliminates incentives to engage in such
discussions.

Nor should the prosecutor’s failure to disclose discovery, no matter
how limited in significance, automatically provide grounds for with-
drawal from or invalidation of the plea. The circumstances under which
defendants will be entitled to invalidate guilty pleas because of a breach
of the discovery rules are quite narrow, because the requirement for
“materiality” of the withheld information tends to be quite strictly con-
strued by the courts. Ultimately, the primary responsibility to ensure
that the defendant has all of the relevant information falls upon defense
counsel, who is required to make an appropriate investigation of the
case before the defendant enters a guilty plea.®

Standard 14-3.1(h) (Good faith negotiations)

Standard 14-3.1(h) is a new standard that expressly recognizes the pros-
ecutor’s obligation, in connection with plea negotiations, to refrain from
bringing or threatening charges against the defendant or another person,
or refusing to dismiss such charges, where “admissible evidence does

27. Cf. id., Standard 3-4.1(c) (“A prosecutor should not knowingly make false state-
ments or representations as to fact or law in the course of plea discussions with defense
counsel or the accused.”).

28. See Standard 14-3.2.
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not exist to support the charges” or the prosecutor has “no good faith
intention of pursuing those charges.” This reflects that while pressure is
inherent in all plea discussions, certain prosecutorial pressures may range
into the improper. It is important to have a standard that addresses these
issues because improper and deliberately coercive prosecutorial conduct
in plea negotiations undermines the fairness of guilty pleas and invites
subsequent legal challenges. It is also inconsistent with the prosecutor’s
role as a public representative charged to see that “justice shall be done.”?

This standard is based on a similar standard in the Model Code of
Pre-Arraignment Conduct.® It reflects the case law that has developed
recognizing that certain types of prosecutorial threats in the plea bar-
gaining process are improper and may invalidate the plea. The ABA’s
Prosecution Function Standards similarly reference certain conduct in
which prosecutors may not engage during plea negotiations.*!

There is, of course, a range of prosecutorial conduct during plea
negotiations that places pressure on the defendant, but that is entirely
proper nevertheless. The Supreme Court has long held, however, that
a guilty plea that is “induced by promises or threats which deprive it
of the character of a voluntary act” is void.** The courts have recog-
nized, in this regard, that certain inducements to plead guilty inherently
create a risk of prosecutorial overreaching. A prosecutor’s pressure
upon a defendant to plead will be found to rise to the level of improper
conduct when it threatens the integrity of the defendant’s plea.”

29. Berger v. United States, 295 U.S. 78, 88 (1935).

30. The ALI’s Model Code of Pre-Arraignment Procedure bars a prosecutor from
“charging or threatening to charge the defendant with a crime not supported by facts
believed by the prosecutor to be provable” (§ 350.3(3)(a)). Similarly, it bars the prosecutor
from “charging or threatening to charge the defendant with a crime not ordinarily
charged in the jurisdiction for the conduct allegedly engaged in by him” (§ 350.3(3)(b))
(1975).

31. See, e.g., ABA STANDARDS FOR CRIMINAL JUSTICE, PROSECUTION FUNCTION, Stan-
dard 3-4.2(a) (3d ed. 1993) (prosecutor may not “make any promise or commitment assuur-
ing a defendant or defense counsel that a court will impose a specific sentence”); id.,
Standard 3-4.2(b) (prosecutor may not “imply a greater power to influence the disposition
of a case than is actually possessed”).

32. Machibroda v. United States, 368 U.S. 487, 493 (1962); see also, e.g., Boykin v. Alabama,
395 U.S. 238, 243 (1969)(guilty plea may be rendered involuntary by, inter alia, “induce-
ments, [or] subtle or blatant threats”); Brady v. United States, 397 U.S. 742, 755 (1970) (plea
void if induced by “threats (or promises to discontinue improper harassment)” or by
“promises that are by their nature improper”).

33. See Bordenkircher v. Hayes, 434 U.S. 357, 365 n.8 (1978) (expressing concern that cer-
tain prosecutorial promises “might pose a . . . danger of inducing a false guilty plea by
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Certain types of prosecutorial tactics pose particular danger of under-
mining the voluntariness of the resulting plea. One concerns the situa-
tion in which a prosecutor promises leniency to another person in
return for the defendant’s plea.* Courts recognize, for example, that a
prosecutor should not threaten the prosecution of other family mem-
bers or the forfeiture of their property where there is either no ade-
quate basis for such action, or no genuine intention to proceed.*
Similarly, it would be improper for a prosecutor to seek to induce a plea
of guilty by charging or threatening to charge the defendant with a
crime not supported by facts the prosecutor believes to be provable at
trial. Standard 14-3.1(h) implements these principles by barring the
prosecutor from bringing or threatening charges “where admissible evi-
dence does not exist to support” those charges or where he or she “has
no good faith intention of pursuing” them.

Another type of prosecutorial strategy that has received heightened
scrutiny are threats to bring additional charges if the defendant does not
plead guilty, where the prosecutor does not in fact intend to bring
charges or has no good faith basis for doing so. The standard’s con-
demnation of such tactics is consistent with the United States Depart-
ment of Justice’s policies. For example, the Justice Department’s death
penalty protocol expressly states that “[t]he death penalty may not be

skewing the assessment of the risks a defendant must consider”); United States v. Pollard,
959 F.2d 1011, 1021 (D.C. Cir.), cert. denied, 506 U.S. 915 (1992) (“To say that a practice is
‘coercive’ or renders a plea ‘involuntary’ means only that it creates improper pressure that
would be likely to overbear the will of some innocent persons and cause them to plead
guilty.”).

34. See Harman v. Mohn, 683 F.2d 834, 838 (4th Cir. 1982) (“Plea bargains, which
include adverse or lenient treatment for some person other than the accused, are not per
se invalid, but these situations demand that prosecutors exercise a high standard of good
faith in negotiating such pleas”); United States v. Diaz, 733 F.2d 371, 374-375 (5th Cir. 1984)
(when discussing prosecution of third party family members with defendant, prosecutors
must be “held to a high standard of good faith”). See generally Annotation, Effect Under
Rule 11(e) of Federal Rules of Criminal Procedure, of Plea Bargain Based on Offer of Leniency to
Person Other Than Accused, 50 A.L.R. FED. 829 (1980).

35. See, e.g., Sanchez v. United States, 50 F.3d 1448, 1455 (9th Cir. 1995); United States v.
Wright, 43 F.3d 491, 497-500 (10th Cir. 1994); Weisberg v. Minnesota, 29 F.3d 1271, 1278-79
(8th Cir. 1994), cert. denied, 513 U.S. 1126 (1995); United States v. Bellazerius, 24 F.3d 698,
704 (5th Cir.), cert. denied, 513 U.S. 954 (1994); United States v. Marquez, 909 F.2d 738, 741-
742 (2d Cir. 1990), cert. denied, 498 U.S. 1084 (1991); Politte v. United States, 852 F.2d 924
(7th Cir. 1988); Harman v. Mohn, 683 F.2d 834 (4th Cir. 1982); In re Ibarra, 666 P.2d 980 (Cal.
1983) (en banc).
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sought, and no attorney for the Government may threaten to seek it,
for the purpose of obtaining a more desirable negotiating position.”*

Standard 14-3.2. Responsibilities of defense counsel

(a) Defense counsel should keep the defendant advised of devel-
opments arising out of plea discussions conducted with the prose-
cuting attorney, and should promptly communicate and explain to the
defendant all plea offers made by the prosecuting attorney.

(b) To aid the defendant in reaching a decision, defense counsel,
after appropriate investigation, should advise the defendant of the
alternatives available and address considerations deemed important
by defense counsel or the defendant in reaching a decision. Defense
counsel should not recommend to a defendant acceptance of a plea
unless appropriate investigation and study of the case has been
completed.

(c) Defense counsel should conclude a plea agreement only with
the consent of the defendant, and should ensure that the decision
whether to enter a plea of guilty or nolo contendere is ultimately
made by the defendant.

(d) Defense counsel should not knowingly make false statements
or representations as to law or fact in the course of plea discussions
with the prosecuting attorney.

(e) At the outset of a case, and whenever the law, nature and cir-
cumstances of the case permit, defense counsel should explore the
possibility of a diversion of the case from the criminal process.

(f) To the extent possible, defense counsel should determine and
advise the defendant, sufficiently in advance of the entry of any plea,
as to the possible collateral consequences that might ensue from
entry of the contemplated plea.

History of Standard

Like the comparable standard governing prosecutors, this standard
has been expanded in an a number of respects and has been entitled

36. U.S. DEP’T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-10.000(I) (1995-3 Supp.)
(“Plea Agreements”); see also id. at § 9-110.200 (use of RICO will not be approved where
purpose in seeking RICO charge is something other than attacking the activity sought to
be addressed through RICO).
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“Responsibilities of defense counsel.” New subsection (a) has been
included, spelling out defense counsel’s duty to “keep the defendant
advised of developments arising out of plea discussions” and to
“promptly communicate and explain to the defendant all plea offers
made by the prosecuting attorney.”

Subsection (b) has been amended to include language making clear
that defense counsel “should not recommend to a defendant acceptance
of a plea unless appropriate investigation and study of the case has been
completed.”

New subsection (d) is included, addressing defense counsel’s ethical
duties concerning representations made during plea discussions. It pro-
vides that defense counsel “should not knowingly make false state-
ments or representations as to law or fact in the course of plea
discussions with the prosecuting attorney.”

New subsection (e) is included, addressing defense counsel’s duty
to explore the pretrial diversion programs for which the defendant may
be eligible. It provides that at the “outset of a case, and whenever the
law, nature and circumstances of the case permit, defense counsel
should explore the possibility of a diversion of the case from the crimi-
nal process.”

New subsection (f) is included, concerning defense counsel’s duty,
to the extent possible, to advise the client in advance of the entry of
any guilty plea concerning the “possible collateral consequences that
might ensue from the entry of the contemplated guilty plea.”

Related Standards

ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION, Stan-
dards 4-4.1,4-5.1, 4-6.1, 4-6.2

MODEL RULES OF PROFESSIONAL CONDUCT, Rule 4.1

MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR7-102(A)(5)

Commentary

Standard 14-3.2 addresses the responsibilities of defense counsel in
connection with the process of negotiating and entering a plea of
guilty or nolo contendere. This is a critical standard because the sys-
tem relies, at heart, on defense counsel to ensure that a defendant’s
guilty plea is truly knowing and voluntary and is entered in his or her
best interests.
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Although the court must inquire into the defendant’s understanding
of the possible consequences at the time the plea is received under Stan-
dard 14-1.4, this inquiry is not, of course, any substitute for advice by
counsel. The court’s warning comes just before the plea is taken, and
may not afford time for mature reflection. The defendant cannot, with-
out risk of making damaging admissions, discuss candidly with the
court the questions he or she may have. Moreover, there are relevant
considerations which will not be covered by the judge in his or her
admonition. A defendant needs to know, for example, the probability of
conviction in the event of trial. Because this requires a careful evalua-
tion of problems of proof and of possible defenses, few defendants can
make this appraisal without the aid of counsel. A defendant also needs
to know the probable sentencing outcome of a plea of guilty or nolo
contendere, as opposed to conviction at trial. Defense counsel’s duty
to his or her client thus encompasses a number of separate elements, set
forth in this standard.

This standard is not, of course, intended to be a comprehensive list
of all of defense counsel’s duties to the client, which are set out fully in
the ABA Standards on the Defense Function and which should be read
in conjunction with these standards. Rather, they are intended more
narrowly, to address the particular duties that defense counsel has in
connection with the negotiation and entry of guilty pleas, and advis-
ing the client in connection therewith.

Standard 14-3.2(a) (Communication with defendant)

Standard 14-3.2(a) is a new standard that explicitly recognizes the
defense counsel’s duty to “keep the defendant advised” of plea offers
and negotiations. Similar provisions are contained in the ABA’s Defense
Function Standards.! As is made clear by Standard 14-3.2(c), addressed
below, while counsel has a duty to inform and advise the client, the
decision whether to enter a guilty plea is always the client’s determi-
nation to make. The obligations reflected in this Standard are also
encompassed in Standard 14-3.2(b), below, which concerns defense

1. See ABA CRIMINAL JUSTICE STANDARDS, DEFENSE FUNCTION, Standard 4-6.2(a)
(3d ed. 1993) (“Defense counsel should keep the accused advised of developments arising
out of plea discussions”); see also id., Standard 4-5.1(a) (” After informing himself or her-
self fully on the facts and the law, the lawyer should advise the accused with complete
candor concerning all aspects of the case, including a candid estimate of the probable
outcome.”).
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counsel’s duty to provide effective assistance of counsel to the
defendant.

Plea negotiations are normally conducted between the prosecutor
and defense counsel, outside the presence of the defendant. The defense
may make the decision that the defendant should not be present for a
variety of strategic reasons. For example, in some jurisdictions, state-
ments the defendant makes during plea negotiations may be admissible
against him as admissions. Further, both sides often conclude that the
frank exchange necessary to conduct meaningful negotiations may be
hampered by the presence of the defendant.? Finally, a defendant’s pres-
ence may be problematic as a practical matter if the defendant has been
detained. This general rule does not apply, of course, when the prose-
cution requires that, before the negotiation of a plea agreement, the
defendant make a proffer in person of the testimony he or she would
offer. In such circumstances, defense counsel has an obligation to fully
prepare the client for meeting with the prosecutor and to protect the
client’s interests in connection with the proffer, to the extent possible
to do so.

Because plea discussions are usually held, however, outside the pres-
ence of the defendant, it is critical that the lawyer communicate fully with
his or her client the substance of these discussions. Such information is
essential to the defendant’s ability to participate intelligently in the deci-
sion whether to accept or reject a plea. This comports with the require-
ment of Model Rule of Professional Conduct 1.4, which provides that “[a]
lawyer shall keep a client reasonably informed about the status of a mat-
ter and promptly comply with reasonable requests for information.”

The standard also requires that defense counsel “explain to the
defendant” the import of all plea offers made by the prosecutor. In this
respect, the standard is also consistent with the requirement of the
Model Rules that “[a] lawyer shall explain a matter to the extent rea-
sonably necessary to permit the client to make informed decisions
regarding the representation.”* The requirement that defense counsel

2. See id., Standard 4-6.2, Commentary at 207 (“The discussions are best conducted
on a level of mutual professional respect that may be undermined by the presence of the
accused, and indeed misunderstood by the accused. Both sides may be hampered by an
unwillingness to be as candid as necessary in the presence of the accused, or by the added
burden of explaining to the accused the significance of what is taking place.”).

3. MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.4(a) (1996).

4. Id., Rule 1.4(b).
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explain to the defendant the significance of all plea offers made by the
prosecutor is critical to the operation of the plea process. By necessity,
defense counsel is charged with the primary responsibility to ensure
that the defendant fully understands the plea that is being offered,
including all terms of the sentence that could be imposed and other
ramifications of that plea.

Given the importance of this decision for the defendant and the
defendant’s family, and the serious and lasting collateral consequences
that may flow from the conviction, defense counsel is, in effect, acting as
a fiduciary for the client. The obligation to communicate with a criminal
client in this situation is not simply a formal one that may be satisfied in
each particular case by giving a client a rote checklist of factors worth
considering in deciding whether to plead guilty. In evaluating the
information necessary to provide meaningful advice prior to a plea,
individualized consideration should be given to such factors as
the particular circumstances of the defendant, the particular offense(s)
at issue, the level and quality of the defendant’s education and
cognition, the client’s familiarity with the legal system, and the
like. This presupposes that counsel has a duty to conduct a sufficient
investigation to understand the unique issues that confront each client
and the client’s particular concerns. Such inquiries may be difficult
when the defendant’s English language skills are poor, and counsel
may require the assistance of a translator both to ask the necessary
questions and to convey the requisite information for a fully informed

guilty plea.

Standard 14-3.2(b) (Advice and investigation)

Standard 14-3.2(b) concerns defense counsel’s duty adequately to
“advise” the defendant concerning the plea decision. As part of the
third edition, this provision has been expanded explicitly to include
the duty of defense counsel to conduct “appropriate investigation and
study” of the case before recommending acceptance of a plea offer. This
advice should, of course, include discussion of any affirmative defenses
that may be available to the defendant.

As a matter of constitutional law, a plea is not deemed voluntary and
intelligent “if the advice given by defense counsel on which the defen-
dant relied in entering the plea falls below the level of reasonable com-
petence such that the defendant does not receive effective assistance of
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counsel.”® The minimum counsel can do without rendering constitu-
tionally ineffective assistance is laid out in the Supreme Court’s decision
in Hill v. Lockhart, which addresses the legal test for Sixth Amendment
effective assistance of counsel in the context of a guilty plea.¢ In Hill,
the Court held that where the defendant pleads guilty upon counsel’s
advice, and later attacks the voluntariness of the plea based on coun-
sel’s alleged deficient performance, the standard to be applied is the
same as the general test for assessing the constitutional effectiveness of
counsel set forth in Strickland v. Washington’.

Thus, a defendant attacking a guilty plea as involuntary based on
the alleged ineffective assistance of counsel must show: (1) that “coun-
sel’s representation fell below an objective standard of reasonable-
ness;”8 (2) and that “there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would
have been different.”® In the guilty plea context, to satisfy this second,
“prejudice,” requirement, the defendant “must show that there is a rea-
sonable probability that, but for counsel’s errors, he would not have
pleaded guilty and would have insisted on going to trial.”*°

The particular issue, in the Hill case, was whether the defendant’s
plea should be set aside on habeas where defense counsel allegedly
advised the defendant that he would become eligible for parole after
serving one-third of his prison sentence, when in fact he was not eligi-
ble for parole until serving one-half of his sentence, due to his status as
a repeat offender. " Applying the test set forth in Hill, the Supreme
Court held that, assuming misadvice concerning parole would be suf-
ficient to establish an unreasonable error by counsel, not only did the
defendant fail to allege that he would have gone to trial had defense

5. United States v. Loughery, 908 F.2d 1014, 1018 (D.C. Cir. 1990) (allowing post-
sentence plea withdrawal of guilty plea based upon ineffective assistance of counsel).

6. Hill v. Lockhart, 474 U.S. 52, 59 (1985); see also Stano v. Dugger, 921 F.2d 1125
(11th Cir. 1991) (en banc), cert. denied, 502 U.S. 835 (1991); United States v. Loughery, 908 F.2d
1014 (D.C. Cir. 1990). See generally Twenty-Eighth Annual Review of Criminal Procedure,
87 Geo. L.J. 1097, 1456-57 (1999); Annotation, Adequacy of Defense Counsel’s Representation
of Criminal Client Regarding Guilty Pleas, 10 A.L.R 4TH 8, § 3 (1981).

7. 466 U.S. 688 (1984).

8. Id. at 57 (quoting Strickland v. Washington, 466 U.S. 668, 687-88 (1984)).

9. Hill, 474 U.S. at 57 (quoting Strickland, 466 U.S. at 694).

10. Hill, 474 U.S. at 59.
11. Hill, 474 U.S. at 52-55.
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counsel given the proper advice, but the error he alleged would have
affected the parole calculation in the same manner whether the defen-
dant pleaded guilty or was convicted after trial. It would not, there-
fore, have been a reason to change his mind concerning the benefit of a
plea offer.? Thus, the court rejected the ineffective assistance claim in
that case.

It should be emphasized that this Standard requires counsel to do
more than the constitutional minimum; it mandates that a defendant
should be informed fully by defense counsel and provided with a real-
istic appraisal of the value of any concessions offered by the prosecu-
tor. Consistent with Hill, however, the Standard contemplates that any
plea offer will be assessed not only based on the maximum possible
punishment in the event of a guilty plea, but also by comparison to the
probable sentence the judge would impose after trial. Obviously, this
requires some prediction of the judge’s likelihood of acting on the pros-
ecutor’s recommendations.

Defense counsel cannot predict many of these matters with certainty,
but the defendant is nonetheless entitled to counsel’s best professional
judgment. Although counsel must avoid overconfident assurances to
clients, “[t]here is nothing wrong . . . with a lawyer’s giving his client
the benefit of his judgment as to what the court is likely to do, always
making it clear that he is giving advice, not making a promise.”*®
Although it is inevitable that not all of defense counsel’s predictions
will come to pass, defendants generally are aided by such advice. Pleas
entered upon opinions and not promises are not subject to attack."

In this regard, it is important to note that plea withdrawal motions
and ineffective assistance of counsel claims are often, at bottom, predi-
cated upon the defendant’s belief that the “deal” he took was repre-
sented to him by counsel as entailing certain definite sentencing
concessions or consequences that did not materialize. In offering coun-
sel’s informed judgment on probable sentencing and other conse-
quences of a plea, then, it is crucial that counsel make clear to the
accused that the action of the judge—either with respect to accepting a
plea or, where a definite sentence bargain is not at issue, with respect
to sentence—cannot be definitely predicted. Counsel should take care in

12. Hill, 474 U.S. at 60.

13. Cortez v. United States, 337 F2d 699, 701 (9th Cir. 1964), cert. denied, 381 U.S. 953
(1965).

14. See, e.g., Little v. Allsbrook, 731 F.2d 238 (4th Cir. 1984).
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distinguishing between “what a particular judge may do or usually
does from what the judge is authorized by law to do.”*

Equally important, Standard 14-3.2(b) recognizes defense counsel’s
duty to investigate the case before recommending acceptance of a guilty
plea. It provides that defense counsel “should not recommend to a
defendant acceptance of a plea unless appropriate investigation and
study of the case has been completed.” In most cases, an “appropriate”
investigation will include not only an analysis of controlling law and
the evidence likely to be introduced at trial, but also consideration of
any applicable discovery rules, and a determination whether it would
be preferable to seek particular items of discovery before negotiating
a plea.

Increasingly, in many jurisdictions, the defense may be entitled to
receive in advance of trial not only constitutionally exculpatory infor-
mation, but also such basic information as the witnesses in the case,
search and seizure information, evidence relating to eyewitness identi-
fication, expert reports, and other important evidence. Defense coun-
sel’s duty to conduct an “appropriate investigation” thus includes the
duty to be familiar with, and enforce the defendant’s rights under, any
discovery rules that may apply in the jurisdiction. Defense counsel
should use these avenues, among others, to conduct an appropriate
investigation of the case before advising the defendant concerning a
possible guilty plea. In conducting such an investigation, it is defense
counsel’s responsibility to investigate not only the facts concerning the
offense, but also facts that go to the defendant’s potential sentence,
including his or her prior record.

While defense counsel generally has a duty to seek crucial items of
discovery before plea negotiations are completed, there may be some
cases in which defense counsel legitimately determines that a better
plea agreement may be available if the defendant enters a plea at a point
in time before all of his or her discovery rights may apply. Thus, an
“appropriate” investigation may be quite limited in certain cases—for
example, where a highly favorable pre-indictment plea is offered, and
the pleas offered after indictment are likely to carry significantly more
severe sentences.

Standard 14-3.2(c) (Defendant’s decision)

Standard 14-3.2(c) makes clear that defense counsel has a duty to
ensure that “the decision whether to enter a plea of guilty or nolo con-
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tendere is ultimately made by the defendant.”*¢ Defense counsel will
sometimes engage in preliminary plea discussions with the prosecutor
without prior consultation with the client as to whether the client is
amenable to reaching a plea agreement.”” As this standard makes clear,
however, no plea agreement should ever be concluded except with the
“consent of the defendant,” who ultimately must decide upon the
course of action.’® This decision by the defendant should be an
informed decision, based on the advice of counsel.

If, after full investigation, a lawyer has determined that a proposed
pleais in the best interests of the defendant, the lawyer “should use rea-
sonable persuasion to guide the client to a sound decision.”*” Counsel
must make clear, however, that the accused has the right to go to trial
and that the decision is ultimately the client’s. It is, of course, “unpro-
fessional conduct for the lawyer intentionally to understate or overstate
the risks, hazards, or prospects of the case to exert undue influence on
the accused’s decision as to his or her plea.”?

Standard 14-3.2(d) (Misrepresentations)

Standard 14-3.2(d) is a new standard that bars defense counsel from
“knowingly mak[ing] false statements or representations as to law or
fact in the course of plea discussions with the prosecuting attorney.”
This language is closely comparable to the ABA’s Model Rules of Pro-
fessional Conduct, which prohibit a lawyer from “knowingly . . .
mak[ing] a false statement of material fact or law to a third person.”

The standard also parallels Defense Function Standard 4-6.2(b),
which contains a similar obligation.?? As noted above, such an obliga-

15. ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION, Standard 4-6.2, Com-
mentary at 208 (3d ed. 1993).

16. See also MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.2(a) (1996) (“In a crimi-
nal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer,
as to a plea to be entered, whether to waive jury trial and whether the client will testify.”).

17. See ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION, Standard 4-6.1
(3d ed. 1993) (defense counsel’s duty to explore disposition without trial).

18. See id., Standard 4-5.2 (control and direction of case).

19. Id., Standard 4-5.1, Commentary; see also id., Standard 4-4.1 (Duty to investigate).

20. Id., Standard 4-5.1(b).

21. MODEL RULES OF PROFESSIONAL CONDUCT Rule 4.1(a) (Discussion Draft 1983);
MODEL CODE OF PROFESSIONAL RESPONSIBILITY DR7-102(A)(5).

22. See ABA STANDARDS FOR CRIMINAL JUSTICE, DEFENSE FUNCTION, Standard 4-6.2(c)
(3d ed. 1993) (knowingly make false statements concerning the evidence in the course of
plea discussions with the prosecutor.”)
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tion was deemed important enough to be added both to the Guilty Plea
Standards governing the prosecution’s responsibilities (Standard 14-
3.1(f))and governing the defense counsel’s responsibilities (the instant
standard).

Although it is difficult to generalize about the application of this stan-
dard to particular facts, it should be noted that good faith arguments,
opinions, or predictions about the applicable state of the law do not con-
stitute making a “false statement[] or representation[] as to law” within
the meaning of this Standard. The Standard proscribes the knowing and
intentional misstatement of existing law to, for example, take advantage
of an inexperienced prosecutor. The Standard also requires affirmative
misstatements; it does not impose upon defense counsel an obligation
to correct opposing counsel’s expressed or apparent misunderstanding
of applicable law where that misunderstanding did not originate with
defense counsel and where defense counsel does not affirmatively
endorse the incorrect position as accurate.

Standard 14-3.2(e) (Pretrial diversion)

Standard 14-3.2(e) is a new standard which requires that “at the out-
set of a case, and whenever the law, nature and circumstances of the
case permit,” defense counsel must “explore the possibility of a diver-
sion of the case from the criminal process.” Given the addition of a new
section of these standards acknowledging the rise of pretrial diversion
programs, it is important expressly to recognize in this Standard
defense counsel’s duty to consider pretrial diversion in appropriate
cases. Comparable language is included in the Defense Function
Standards.®

Standard 14-3.2(f) (Collateral consequences)

Standard 14-3.2(f) is another new provision. It requires defense coun-
sel, “sufficiently in advance of the entry of any plea,” to determine and
advise the defendant as to “the possible collateral consequences that
might ensue from entry of the contemplated plea.” While the standards
always required defense counsel to advise his or her client concerning
other considerations “deemed important by defense counsel or the
defendant” (Standard 14-3.2(b)), the number and significance of poten-

23. See id., Standard 4-6.1(a) (“Whenever the law, nature and circumstances of the
case permit, defense counsel should explore the possibility of an early diversion of the
case from the criminal process through the use of other community agencies.”).
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tial collateral consequences has grown to such an extent that it is impor-
tant to have a separate standard that addresses this obligation.

An increasing burden must fall to defense counsel by virtue of the
growing number and range of consequences of conviction. As dis-
cussed at length in connection with Standard 14-1.4, these consequences
may include civil or criminal forfeiture, mandatory restitution, court-
martial or disqualification from the armed services, loss of or ineligi-
bility for licenses granted by the state, loss of civil rights, loss of federal
benefits, denial of certain types of employment, mandatory HIV testing,
registration of sex offenders, use of the conviction in a subsequent civil
or criminal case, and, for non-citizens, immigration consequences, to
name a few.* Because such discussions may involve the disclosure of
privileged or incriminatory information (such as the defendant’s immi-
gration status), only defense counsel is in a position to ensure that the
defendant is aware of the full range of consequences that may apply in
his or her case.

Given the ever-increasing host of collateral consequences that may
flow from a plea of guilty or nolo contendere, it may be very difficult for
defense counsel to fully brief every client on every likely effect of a
plea in all circumstances. Courts do not require such an expansive
debriefing in order to validate a guilty plea.?® This Standard, however,
strives to set an appropriately high standard, providing that defense
counsel should be familiar with, and advise defendants of, all of the
possible effects of conviction. In this role, defense counsel should be

24. See Standard 14-1.4(c).

25. See FeD. R. Crim. P. 11, Commentary; Twenty-Eighth Annual Review of Criminal Pro-
cedure, 87 GEO. L.J. 1097, 1456-57 (1999). Courts generally distinguish between the
“direct” and “collateral” consequences of a plea of guilty, holding that while the defen-
dant must receive advice regarding the former, counsel’s and the court’s failure to consult
with the defendant regarding the latter will not invalidate a plea. See, e.g., Varela v. Kaiser,
976 F.2d 1357, 1358 (10th Cir. 1992) (stating that “[t]he circuits that have addressed the
issue of failure of counsel to inform an accused of the likely deportation consequences
arising out of a guilty plea have all held that deportation is a collateral consequence and
therefore the failure to advise does not amount to ineffective assistance of counsel,” and
collecting cases), cert. denied, 507 U.S. 1039 (1993); State v. McFadden, 884 P.2d 1303, 1305-06
(Utah Ct. App. 1994) (collecting state cases and holding that “counsel’s performance is not
deficient by the mere failure to apprise a noncitizen defendant that entry of a guilty plea
might subject defendant to deportation”); see generally Annotation, 90 A.L.R. FED 748
(1988) and Annotation, 65 A.L.R. 4th 719 (1988) (collecting federal and state cases dis-
cussing whether failure to advise a defendant of the immigration consequences of his or
her plea constitutes ineffective assistance of counsel).
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active, rather than passive, taking the initiative to learn about rules in
this area rather than waiting for questions from the defendant, who will
frequently have little appreciation of the full range of consequences that
may follow from a guilty, nolo or Alford plea. Further, counsel should
interview the client to determine what collateral consequences are likely
to be important to a client given the client’s particular personal circum-
stances and the charges the client faces. For example, depending on
the jurisdiction, it may well be that many clients” greatest potential dif-
ficulty, and greatest priority, will be the immigration consequences of a
conviction. To reflect this reality, counsel should be familiar with the
basic immigration consequences that flow from different types of guilty
pleas, and should keep this in mind in investigating law and fact and
advising the client. Knowing the likely consequences of certain types
of offense conduct will also be important. Defense counsel should rou-
tinely be aware of the collateral consequences that obtain in their juris-
diction with respect to certain categories of conduct. The most obvious
such categories are controlled substance crimes and sex offenses
because convictions for such offense conduct are, under existing
statutory schemes, the most likely to carry with them serious and wide-
ranging collateral consequences.

Standard 14-3.3. Responsibilities of the judge

(a) The judge should not accept a plea of guilty or nolo contendere
without first inquiring whether the parties have arrived at a plea
agreement and, if there is one, requiring that its terms and condi-
tions be disclosed.

(b) If a plea agreement has been reached by the parties which con-
templates the granting of charge or sentence concessions by the
judge, the judge should:

(i) order the preparation of a preplea or presentence report, when
needed for determining the appropriate disposition;

(ii) give the agreement due consideration, but notwithstanding
its existence reach an independent decision on whether to grant
charge or sentence concessions; and

(iii) in every case advise the defendant whether the judge accepts
or rejects the contemplated charge or sentence concessions or
whether a decision on acceptance will be deferred until after the
plea is entered and/or a preplea or presentence report is received.
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(c) The judge should not through word or demeanor, either directly
or indirectly, communicate to the defendant or defense counsel that
a plea agreement should be accepted or that a guilty plea should be
entered.

(d) A judge should not ordinarily participate in plea negotiation
discussions among the parties. Upon the request of the parties, a
judge may be presented with a proposed plea agreement negotiated
by the parties and may indicate whether the court would accept the
terms as proposed and if relevant, indicate what sentence would be
imposed. Discussions relating to plea negotiations at which the judge
is present need not be recorded verbatim, so long as an appropriate
record is made at the earliest opportunity. For good cause, the judge
may order the record or transcript of any such discussions to be
sealed.

(e) In cases where a defendant offers to plead guilty and the judge
decides that the final disposition should not include the charge or
sentence concessions contemplated by the plea agreement, the judge
shall so advise the defendant and permit withdrawal of the tender
of the plea. In cases where a defendant pleads guilty pursuant to a
plea agreement and the court, following entry of the plea, decides that
the final disposition should not include the contemplated charge or
sentence concessions, withdrawal of the plea shall be allowed if:

(i) the judge had previously concurred, whether tentatively or
fully, in the proposed charge or sentence concessions; or

(ii) the guilty plea is entered upon the express condition,
approved by the judge, that the plea can be withdrawn if the charge
or sentence concessions are subsequently rejected by the court.

In all other cases where a defendant pleads guilty pursuant to a
plea agreement and the judge decides that the final disposition
should not include the contemplated charge or sentence concessions,
withdrawal of the plea may be permitted as set forth in standard
14-2.1.

History of Standard

The standard has been amended to delete subsections (c), (d), (e) and
(f), which established a procedure for the judge’s active participation in
the parties’ plea negotiations. Instead, the standard now includes new
subsection (d), which provides that a judge “should not ordinarily par-
ticipate in plea negotiation discussions among the parties,” but upon the
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request of the parties, “may be presented with a proposed plea agreement
negotiated by the parties and may indicate whether the court would
accept the terms as proposed and if relevant, indicate what sentence
would be imposed.” It contains further provisions concerning the record-
ing of discussions related to a plea agreement at which the judge is pre-
sent. There are also stylistic changes made elsewhere in the standard.

Related Standards

FeD. R. CrRm. P. 11(d), (e)(1)-(5), (g)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE §8§ 350.3(5), 350.4(2),
350.5(1), (3), (4), 350.6, 350.8

NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
Goats, COURrTs, Standard § 3.2, 3.7

NAT'L DIST. ATTORNEYS ASS'N, NAT'L PROSECUTION STANDARDS §§ 70.1
through 70.4

UNIF. R. CrRiM. P. 443(b), 444(a), (), (e), (g)

Commentary

Standard 14-3.3 addresses the general responsibilities of the court
with respect to the negotiation and acceptance of plea agreements. It
complements, and should be read in conjunction with, the court’s spe-
cific responsibilities set forth in Standards 14-1.1 through 14-1.8.

A fundamental question presented by these standards is that of the
proper role of the judge with respect to plea agreements negotiated by
the parties—and in particular, whether the court may reject some or all
of the terms negotiated by the parties.

Historically, judges have declined to review prosecutors’ judgments
whether to initiate or decline prosecutions.' Once a decision has been
made to indict, prosecutors have long enjoyed the discretion to select

1. See, e.g., United States v. Nixon, 418 U.S. 683, 693 (1974) (the Executive has “exclu-
sive authority and absolute discretion to decide whether to prosecute a case”); Inmates of
Attica Correctional Facility v. Rockefeller, 477 F.2d 375, 379-80 (2d Cir. 1973) (refusing to com-
pel U.S. Attorney to prosecute specified persons); Smith v. United States, 375 E.2d 243, 247
(5th Cir.) (Tort Claims Act does not support a cause of action against the United States
for failure to initiate a prosecution because the initiation of a prosecution is within the
absolute discretion of the United States Attorney), cert. denied, 389 U.S. 841 (1967); United
States v. Cox, 342 F.2d 167, 171 (5th Cir. 1965) (en banc) (holding that district court cannot
force, through contempt sanction, a U.S. Attorney to sign an indictment), cert. denied, 381
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the charges to levy—or not to levy—against a criminal defendant.? Sim-
ilarly, judges have been reluctant to scrutinize prosecutors’ good faith
decisions unilaterally to revise their initial charging choices by moving
to dismiss indictments or charges.? Although charging is felt to be an
executive function, sentencing has been “primarily a judicial function.”
These executive and judicial functions potentially collide when the
issue is whether a plea agreed to by the parties should be approved by
the sentencing court.

Generally, where courts are presented with a plea agreement that
contemplates the bargained-for dismissal of charges or contains agree-
ments regarding the proposed sentence, courts’ traditional sentencing
powers are implicated and the degree of deference accorded executive
prerogatives is therefore reduced.® Thus, for example, the Federal Rules
of Criminal Procedure give judges greater discretion to reject plea
agreements under Rule 11° than they have in reviewing Rule 48(a) vol-
untary dismissals.’”

Many courts, when called upon to exercise their power to accept or
reject a plea agreement, draw a further distinction between the level of
scrutiny accorded bargains regarding charges and that accorded bar-
gains regarding sentence, apparently based upon the distinction
between the charging powers historically vested in prosecutors and
the sentencing power traditionally wielded by the judiciary.® As one

U.S. 935 (1965); Powell v. Katzenbach, 359 F.2d 234, 234-35 (D.C. Cir. 1965) (upholding trial
court’s dismissal of a mandamus action seeking to require the Attorney General to initiate
a criminal prosecution), cert. denied, 384 U.S. 906 (1966).

2. See, e.g., United States v. Armstrong, 517 U.S. 456 (1996); Wayte v. United States, 470
U.S. 598, 607 (1985).

3. For example, FED. R. CRiM. P. 48(a) requires “leave” of the court prior to a prose-
cutor’s voluntary dismissal of a criminal case or charges. However, federal courts gen-
erally hold that although “[t]he prosecutor’s discretion to dismiss charges under Rule
48(a) is not unfettered, ... it is only very narrowly circumscribed by the judiciary’s power
to prohibit a dismissal . . . [Clourts are vested only with limited supervisory power over
prosecutorial charging decisions specifically under Rule 48(a).” United States v. Robert-
son, 45 F.3d 1423, 1437 n.14 (10th Cir.), cert. denied, 516 U.S. 844 (1995); see also Rinaldi v.
United States, 434 U.S. 22, 29-32 (1977) (per curiam); United States v. Smith, 55 E3d 157, 158-
59 (4th Cir. 1995); United States v. Pimentel, 932 F.2d 1029, 1033 n.5 (2d Cir. 1991).

4. Mistretta v. United States, 488 U.S. 361, 390 (1989)(citation omitted).

5. See, e.g., U.S. SENTENCING GUIDELINES MANUAL. § 6B1.2, Commentary (1998).

6. See FED. R. CriM. P. 11(e)(2), (4).

7. See, e.g., Robertson, 45 F.3d at 1437-38.

8. See,eg., id.
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federal court explained, “[wl]ithin the statutorily prescribed range,
imposition of sentence is a matter of discretion for the district court.
Thus, the prosecutor’s role in sentencing bargains is strictly advisory ...
[By contrast, cJharge bargains directly and primarily implicate prose-
cutorial discretion whereas judicial discretion is impacted only
secondarily. Thus, while district courts may reject charge bargains in the
sound exercise of judicial discretion, concerns relating to the doctrine of
separation of powers counsel hesitancy before second-guessing prose-
cutorial choices.”® In some jurisdictions, however, this traditional allo-
cation of discretion has been altered by the adoption of statutes or
sentencing regimes that require courts to police prosecutors’ charging
decisions more closely. For example, under the U.S. Sentencing Guide-
lines, judges are charged with rejecting proffered charge bargains call-
ing for the dismissal of counts where the remaining charges would not
“adequately reflect the seriousness of the actual offense behavior” or
the agreement “undermine[s] the statutory purposes of sentencing or
the sentencing guidelines.”™

Reflecting these rules, Standard 14-1.8 recognizes that courts may
both “approve” and “grant” concessions. This standard provides, sim-
ilarly, that while the court should give a plea agreement “due consid-
eration,” it should also reach an “independent decision whether to
grant charge or sentence concessions.”

Standard 14-3.3(a) (Disclosure of agreement)

Under Standard 14-3.3(a), the court may not accept a plea of guilty
or nolo contendere “without first inquiring whether the parties have
arrived at a plea agreement and, if there is one, requiring that its terms
and conditions be disclosed.” The purpose of this standard is to make
certain that judges are told of and the record reflects all agreements
between prosecution and defense. This consideration is relevant to the
voluntariness of the plea, as addressed in Standard 14-1.5, which calls

9. M.

10. U.S. SENTENCING GUIDELINES MANUAL. § 6B1.2(a) (1998); see also id. § 6B1.2(b),
(c) (setting standards for acceptance of plea agreements involving sentence bargains);
WasH. REv. CODE ANN. § 9.94A.090 (West 1998) (the parties are to disclose the “nature of
the agreement and the reasons for the agreement” and the judge must then “determine
if the agreement is consistent with the interests of justice and with the prosecuting
standards”).
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upon the court, similarly, to determine “whether the tendered plea is
the result of prior plea discussions and a plea agreement, and, if it is,
what discussions were had and what agreement has been reached.”
This standard is also similar to provisions contained in the Model Code
of Pre-Arraignment Procedure," the Federal Rules of Criminal Proce-
dure,'? and the Uniform Rules of Criminal Procedure.!®

It is important to the integrity of the plea process to advise the judge
of the terms of any plea agreements. If it should appear, for example,
that the prosecutor has not honored a plea agreement, the judge must
either permit withdrawal of the plea or require specific performance of
the agreement, as the interests of justice may require.' The terms of
the agreement should be clearly stated on the record. Such a require-
ment also enhances the court’s ability to ensure that the defendant fully
understands all of the terms that have been agreed to. Moreover, by
enhancing the visibility of the plea negotiation process, placing plea
agreements in the public record helps to establish a basis for public con-
fidence in the criminal justice system.

In cases involving complex issues or a substantial period of incarcer-
ation, it is advisable for the court to encourage the parties to reduce
any plea agreement to a writing, signed by both parties, if they have not
done so already. Such a writing serves to facilitate the parties” under-
standing of the agreement before it is signed, and ensures that the
defendant has had an opportunity to review and agree to the full terms
of the agreement before entering a plea. This, in turn, enhances the final-
ity of resulting pleas. At the same time, formal written agreements may
not be practicable in all cases, especially in minor state offenses that
are routinely handled in a single court appearance. In such cases, the
terms of the plea should be reflected in some written record, but the
record may be substantially less formal, such as a form agreement, writ-
ten memo of proceedings, taped transcript, or electronic record.

11. MoODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.5(1) (1975) (the parties shall “dis-
close [any plea agreement] to the court at the time the defendant is called upon to plead”).

12. FED. R. Crim. P. 11(e)(2) (“If a plea agreement has been reached by the parties,
the court shall, on the record, require the disclosure of the agreement in open court or,
on a showing of good cause, in camera, at the time the plea is offered.”).

13. UNIE. R. Crim. P. 444(c)(2) (1987) (the court “shall determine whether the tendered
plea is the result of plea discussions or of a plea agreement, and, if it is, what discussions
were had and what agreement, if any, was reached”).

14. See Standard 14-2.1.

132



Criminal Justice Pleas of Guilty Standards 14-3.3

Standard 14-3.3(b) (Presentence report)

Standard 14-3.3(b) concerns the steps to be taken by the judge after
being presented with a plea agreement negotiated by the parties. As
Standard 14-3.3(b)(i) makes clear, the court should “order the prepara-
tion of a preplea or presentence report, when needed for determining
the appropriate disposition.” Preparation of a preplea report should not
be undertaken without the defendant’s consent. Such consent is not
likely to be withheld, however, because the defendant normally will be
anxious for the court to accept the plea agreement.

In every case, under Standard 14-3.3(b)(iii), the judge must advise the
defendant, at the time the plea is entered, whether the judge will accept
“the contemplated charge or sentence concessions” or will defer deci-
sion on those matters “until after the plea is entered and/or after a pre-
plea or presentence report is received.”' For all of the reasons discussed
earlier in these standards, it is important that the defendant understand,
before entering a guilty plea, the degree of certainty that the court will
accept any concessions contemplated by the parties’ plea agreement.
If, as is true of most plea agreements negotiated in the federal system,
the defendant will not be permitted to withdraw the plea even if the
sentencing recommendations reflected in the plea agreement are not
accepted by the court, it is important for the defendant to understand,
before pleading guilty, that an adverse presentence report will not pro-
vide a later excuse for seeking to withdraw that plea.'s

Standard 14-3.3(b)(ii) makes clear that in determining a sentence, the
judge should “give the [plea] agreement due consideration” but should
also “reach an independent decision on whether to grant charge or sen-
tence concessions.” This is important because one of the most common
criticisms of plea agreements is that they erode the sentencing discre-
tion of the court. A judge who automatically accepts all plea agreements
placed before him or her delegates to the prosecutor one of the most
important judicial functions.

15. Cf. FeD. R. CrRiM. P. 11(e)(2) (if the agreement includes a motion for dismissal of
charges or an agreement as to a specific sentence, “the court may accept or reject the
agreement, or may defer its decision as to the acceptance or rejection until there has been
an opportunity to consider the presentence report”); MODEL CODE OF PRE-ARRAIGNMENT
Proc. § 350.5(3) (1975) (same).

16. See FED. R. Crim. P. 11(e)(2) (where plea agreement merely commits prosecutor
to recommend a request a particular sentence, “the court shall advise the defendant that
if the court does not accept the recommendation or request the defendant nevertheless
has no right to withdraw the plea.”)
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Standards 14-3.3(c) and (d) (Judicial demeanor, participation
in plea discussions)

Standard 14-3.3(c) provides that the judge “should not through word
or demeanor, either directly or indirectly, communicate to the defendant
or defense counsel that a plea agreement should be accepted or that a
guilty plea should be entered.” This standard is important because it
protects the constitutional presumption of innocence, and avoids plac-
ing judicial pressure on the defendant to compromise his or her rights.
A related rule is set forth in Standard 14-3.3(d), which provides that
the judge “should not ordinarily participate in plea negotiation discus-
sions among the parties.”

The approach taken by these standards differs from that in the second
edition, which had allowed for a more active role for judges in plea
negotiations. It returns to the approach taken in the first edition, which
is more consistent with federal law and the rules in many states. A num-
ber of court decisions have condemned judicial participation in plea
negotiations."” Similarly, the Federal Rules of Criminal Procedure'® and
numerous statutes and rules forbid the involvement of judges in plea
discussions.’ While there is some evidence that judicial participation in
plea negotiations is common in some state courts,* this is not a salutory

17. See, e.g., State v. Buckalew, 561 P.2d 289 (Alaska 1977) (trial judge’s offer to impose
a specific sentence should defendant change his plea to guilty constituted improper par-
ticipation in the plea bargaining process); State ex. rel. Roark v. Casey, 286 S.E.2d 702 (W. Va.
1982) (judge cannot dictate terms under which a prosecutor may enter into a plea agree-
ment because to do so constitutes a type of prohibited judicial participation); State v,
Jordan, 672 P.2d 169, 173-74 (Ariz. 1983) (court shall not participate in plea negotiations);
People v. Cobbs, 469 N.W.2d 47 (Mich. Ct. App. 1991) (judge without discretion to advo-
cate and negotiate plea agreement).

18. FED. R. Crim. P. 11(e)(1) (“The court shall not participate in [the parties’ plea]
discussions.”). See also Annotation., 56 A.L.R. FED. 529 (1982) (prohibition of federal
trial judge’s participation in plea bargaining negotiations under Rule 11(e)(1) of the Fed-
eral Rules of Criminal Procedure); United States v. Daigle, 63 F.3d 346, 348 (5th Cir. 1995)
(judge impermissibly participated in discussion by indicating his acceptance of a certain
cap on sentence); United States v. Crowell, 60 F.3d 199, 203 (5th Cir. 1996); United States v,
Casallas, 59 F.3d 1173 (11th Cir. 1995).

19. See, e.g., Ariz. R. CRiM. P. 17.4(a); Ark. R. Crim. P. 25.3(a); COLO. REV. STAT. ANN.
§ 16-7-302(1) (West 1998); N.M. Dist. CT. R. Crim. P. 5-304(1); N.D. R. Crim. P. 11(d); Or.
Rev. STAT. § 135.432 (1997); Pa. R. Crim. P. 319(b)(2); UTaH R. Crim. P. 11(h)(1).

20. One national survey reports that judicial participation occurs to some degree in
most jurisdictions. INSTITUTE OF CRIMINAL LAW AND PROCEDURE, GEORGETOWN UNIV.
Law CENTER, PLEA BARGAINING IN THE UNITED STATES: PHASE I REPORT 27, 35-40, 200-
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development. These standards reflect the view that direct judicial
involvement in plea discussions with the parties tends to be coercive
and should not be allowed.

Providing an active role for judges in the plea negotiation process,
even at the parties’ request, is ill-advised, particularly where that judge
will preside at trial or at evidentiary hearings should the plea negotia-
tions fail. Such a role is fundamentally in tension with the basic princi-
ple that the court “should never through word or demeanor, either
directly or indirectly, communicate to the defendant or defense coun-
sel that a plea agreement should be accepted or that a guilty plea should
be entered.” Exposure to the facts and tactical considerations revealed
during guilty plea negotiations may unduly color the judge’s view of
the evidence, and predispose the judge in his or her legal rulings.?

This is not to say that there is no role for the court in connection with
plea negotiations. For example, where the parties have already reached
agreement on the terms of a plea, and wish to know whether the court
will accept that agreement, it may be desirable to have the court avail-
able for such limited consultation purposes. Thus, Standard 14-3.3(d)
allows a court, upon request of both parties, to “be presented with a
proposed plea agreement negotiated by the parties and . . . indicate
whether the court would accept the terms as proposed and if relevant,
indicate what sentence would be imposed.” The Model Code of Pre-
Arraignment Procedure contains a similar provision allowing for the
court’s “preliminary consideration” of a proposed plea agreement.
Under this provision, the parties may advise the court of the terms of
the agreement, and the court “may indicate to the parties whether it will
concur in the proposed disposition.” »

Because the judge’s permissible participation with respect to plea
negotiations is very limited, Standard 14-3.3(d) does not require that
all discussions related to plea agreements in which the judge partici-
pates be transcribed verbatim. It does, however, require that “an appro-
priate record” of such discussions be made “at the earliest opportunity.”
Thus, if the presentation occurs in open court, usually the proceeding

287, LEAA Grant No. 75 NI-99-0129 (April 1977); see also Alschuler, The Trial Judge’s Role
in Plea Bargaining (pt. 1), 76 CoLum. L. Rev. 1059, 1090-91 (1976).

21. Some jurisdictions reportedly provide by rule or practice that judges other than
the judge assigned to the criminal case may be used to assist the parties in plea negotia-
tions, a practice which presents far less of a danger of undue coercion or influence.

22. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.3(5) (1975).
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will simply be transcribed in the ordinary course. If instead it occurs
informally in chambers, upon returning to the courtroom, the judge
should place on the record the fact that such discussions were held
and the substance of those discussions. For good cause shown, the
record or transcript of such discussions may be sealed for so long as is
necessary.

Standard 14-3.3(e) (Disapproval of agreement)

Standard 14-3.3(e) concerns the circumstances in which the court
rejects the plea terms agreed upon by the parties. Where a defendant
offers to plead guilty in return for charge or sentence concessions, and
the judge advises the defendant that the concessions will not be
granted, the defendant obviously should be afforded the opportunity to
withdraw his or her tender of a plea, as this standard provides. Since
neither a plea nor judgment of conviction based upon the plea has been
entered, the defendant should not be penalized in any way for making
the offer.

Where the plea has already been entered, however, Standard 14-3.3(e)
does not automatically permit its withdrawal simply because requested
charge or sentence concessions are not received. If, for example, a plea
is entered and the prosecutor recommends that the defendant receive a
two-year sentence but the court rejects that recommendation, there is no
justification for allowing withdrawal of the plea if no promise was
made by the judge that this sentence would be received. In these cir-
cumstances, the plea agreement is fully discharged by the prosecutor-
ial recommendation of a two-year sentence.

The situation is quite different, however, if the judge “previously con-
curred, whether tentatively or fully, in the proposed charge or sentence
concessions” contemplated by the plea agreement. If the judge
expressly agreed to the terms of the plea agreement, or implied his or
her approval of those terms, it would be grossly unfair to the defen-
dant not to allow withdrawal of the plea if those concessions are not
in fact granted by the judge. In such a case, the defendant has relied
to his or her detriment on the judge’s statements respecting the plea
agreement.

In this circumstance, therefore, Standard 14-3.3(e)(i) provides that the
defendant’s plea may be withdrawn. Similarly, withdrawal is obviously
appropriate where the plea was entered “on the express condition,
approved by the judge, that the plea can be withdrawn if the charge or
sentence concessions are subsequently rejected by the court,” as recog-
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nized in Standard 14-3.3(e)(ii).?* In all other circumstances, a request
to withdraw a plea should be governed by the principles set forth in
Standard 14-2.1, the general standard that addresses withdrawal of a

guilty plea.

Standard 14-3.4. Inadmissibility of nolo contendere
pleas, pleas not accepted, and plea
discussions

(a) A plea of nolo contendere should not be admitted as evidence
against the defendant in any criminal or civil action or administrative
proceedings.

(b) A plea of guilty or nolo contendere that is not accepted by the
court should not be admitted as evidence against the defendant in
any criminal or civil action or administrative proceedings.

(c) Any statement made in the course of any proceedings concern-
ing a plea of nolo contendere or a plea of guilty or nolo contendere
that is not accepted by the court, or in the course of plea discussions
with the prosecuting attorney that do not result in a plea of guilty or
that result in a plea of nolo contendere or a plea of guilty or nolo con-
tendere that is not accepted by the court, should not be admitted as
evidence against the defendant in any criminal or civil action or
administrative proceedings, except that such a statement may be
admitted:

(i) in a criminal proceeding for perjury or false statement if the
statement was made by the defendant under oath, on the record,
and in the presence of counsel; or

(ii) in any proceeding in which another statement made in the
course of the same plea or plea discussions has been introduced

23. See, e.g., Shorette v. State, 402 A.2d 450 (Me. 1979) (judge may not impose less
favorable sentence unless he first affords defendant the opportunity to withdraw the
plea); Scheuert v. State, 569 S.W.2d 735 (Mo. 1978) (if court rejects plea, defendant should
be afforded opportunity to withdraw plea and should be advised that disposition may
be less favorable than that contemplated by plea agreement); People v. Farrar, 419 N.E.2d
864 (N.Y. 1981) (if court rejects sentence bargain and imposes lesser punishment, prose-
cution must be given option of withdrawing consent to guilty plea); State v. Simpson, 836
S.W.2d 75 (Mo. Ct. App. 1992) (court should inform defendant of intention to reject plea
agreement); Annotation, What Constitutes Rejection of Plea Agreement Under Rule 11(e)(4)
of the Federal Rules of Criminal Procedure, Allowing Withdrawal of Plea if Court Rejects Agree-
ment, 60 A.L.R. FED. 621 (1982).
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and the statement ought in fairness be considered contemporane-
ously with it.

History of Standard

This standard has been amended to delete any reference to the admis-
sibility of pleas that are withdrawn, which is addressed in a separate
standard, Standard 14-2.2. As amended, this standard is limited to
addressing the admissibility of a nolo contendere plea, of any plea that
is not accepted by the court, and of statements made in the course of
plea discussions or proceedings that do not result in a plea or that result
in a plea that is not accepted by the court.

Related Standards

AM. BAR Ass'N, Standards FOR CRIMINAL JUSTICE, Standard 14-2.2

FED. R. CRM. P. 11(e)(6)

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 350.7

NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
Goats, COurts, Standard 3.7

UNIF. R. CRiM. P. 441(e)

Commentary

Standard 14-3.4 concerns the admissibility of nolo contendere pleas,
pleas that are not accepted by the court, and statements made in plea
discussions with the prosecuting attorney. This standard is intended to
be read in conjunction with Standard 14-2.2, which addresses the same
issues with respect to pleas that are withdrawn.

Standard 14-3.4(a) (Nolo contendere pleas)

Consistent with governing law, Standard 14-3.4(a) provides that a
nolo contendere plea “should not be admitted as evidence against the
defendant in any criminal or civil action or administrative proceeding.”
As discussed earlier, this effect is the primary benefit of a nolo plea,
which enables the defendant to avoid the preclusive effect of a crimi-
nal conviction for purposes of establishing facts in related civil litiga-
tion. A nolo plea does, however, constitute a criminal conviction.
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Accordingly, it can be used as the basis for the invocation of repeat
offender statutes.!

Standard 14-3.4(b) (Plea not accepted)

Standard 14-3.4(b), similarly, provides that a plea of guilty or nolo
contendere that is “not accepted by the court” is inadmissible. In these
circumstances, there is no conviction and no sentence, and for reasons
of public policy, the defendant’s offer to plead guilty is not permitted
to be given evidentiary significance.

Standard 14-3.4(c) (Statements in proceedings and plea negotiations)

Standard 14-3.3(c) addresses statements made by the defendant or
defense counsel in the course of plea proceedings or plea negotiations
with the prosecutor concerning a plea that is not accepted by the court,
or that do not result in a plea agreement. It provides that such state-
ments are admissible against the defendant in only two narrow cir-
cumstances: “in a criminal proceeding for perjury,” if the statements
were made “under oath, on the record, and in the presence of coun-
sel;” and in any proceeding in which another statement made in the
course of the same discussions has been introduced and the defendant’s
“statement ought in fairness to be considered contemporaneously with
it.” This standard is identical to that contained in the Federal Rules of
Criminal Procedure.? The Model Code of Pre-Arraignment Procedure,
by contrast, contains a flat ban on the use of statements made by a
defendant in unsuccessful plea negotiations.?

This Standard reflects the modern trend to exclude offers to plead,
plea agreements, and statements made during negotiations with the
prosecutor.* A contrary rule would discourage plea negotiations and

1. See FED. R. CrRiM. P. 11, Commentary (“A judgment upon the plea [of nolo] is a
conviction and may be used to apply multiple offender statutes.”); State v. Bancom, 513
S$.E.2d 112, 117 (S.C. Ct. App. 1999) (dictum); State v. Jennings, 778 S.W.2d 294, 295 (Mo.
Ct. App. 1989), rev’d on other grounds, State v. Redmond, 937 S.W.2d 205, 209-10 (Mo. 1996).

2. Fep. R. Crim. P. 11(e)(6).

3. MODEL CODE OF PRE-ARRAIGNMENT PROC. § 350.7 (1975).

4. See, e.g., CAL. PENAL CODE § 1192.4 (West 1982) (“If the defendant’s plea of guilty
.. . is not accepted by the prosecuting attorney and approved by the court, the plea shall
be deemed withdrawn. ... The plea so withdrawn may not be received in evidence in
any criminal, civil, or special action or proceeding of any nature, including proceedings
before agencies, comissions, boards and tribunals.”); ILL. SUP. CT. R. 402 (“If a plea dis-
cussion does not result in a plea of guilty, or if a plea of guilty is not accepted or is with-
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agreements, for defendants would have to be constantly concerned
whether, in light of their plea negotiation activities, they could success-
fully defend on the merits if a plea ultimately was not entered.

The Standard is deliberately limited to plea discussions and agree-
ments with “the prosecuting attorney.” Sometimes defendants will indi-
cate to the police their willingness to bargain, and in such instances
these statements are sometimes admitted in court against the defen-
dant.® If the police initiate this kind of discussion, this may have some
bearing on the admissibility of the defendant’s statement. However, the
policy considerations relevant to this issue are better dealt with in the
context of standards governing in-custody interrogation by the police.®

The principal effect of Standard 14-4.3(c) is to bar the use of the defen-
dant’s statements for impeachment purposes (unless the defendant first
opens the door). It should be noted, however, that this protection can be
waived. In United States v. Mezzanato,” which is discussed more exten-
sively in connection with Standard 14-2.2, the Supreme Court specifi-
cally upheld the effectiveness of a term in a plea agreement waiving
the defendant’s protection against the impeachment use of the plea
agreement.

drawn, ... neither the plea discussion nor any resulting agreement, plea, or judgment
shall be admissible against the defendant in any criminal proceeding.”). Consistent with
this Standard, statements made by defendants during plea negotiations are normally
disallowed for impeachment as well as for direct evidence purposes. See, e.g., State v.
Vargas, 618 P.2d 229 (Ariz. 1980) (en banc); People v. Benniefield, 410 N.E.2d 455 (Ill. App. Ct.
1980) (the use of plea negotiation statements as evidence is prohibited in order to ensure
that plea discussions may be conducted in an atmosphere of candor, free of the risk that
statements made during negotiations will be used as evidence of guilt); People v. Macias,
941 P.2d 838 (Cal. 1997) (statements made by minors to probation officers in preparation
for juvenile fitness hearings inadmissible as substantive evidence of guilt); Russell v. State,
614 S0.2d 605 (Fla. Ct. App. 1993) (trial court erred in admitting letter written by defen-
dant to prosecutor during plea negotiations).

5. See, e.g., People v. Wanke, 708 N.E.2d 833 (1. App. Ct. 1999); State v. Annadale, 383
S.E.2d 679 (N.C. Ct. App. 1989). Compare FED. R. Civ. P. 11(e)(6), Commentary at 24 (state-
ments made to law enforcement personnel, other than the prosecuting attorney, “are not
covered by the per se rule of 11(e)(6) and thus must be resolved by that body of law deal-
ing with police interrogation.”).

6. See FED. R. CRiM. P. 11(e)(6); FeD. R. EvID. 410; Annotation, When Is Statement of
Accused Made In Connection With Plea Bargain Negotiations So As To Render State-
ment Inadmissible Under Rule 11(E)(6) Of The Federal Rules of Criminal Procedure,
60 A.L.R. FED. 854 (1982).

7. 513 U.S. 196 (1995).
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PART IV.

DIVERSION AND OTHER
ALTERNATIVE RESOLUTIONS

Standard 14-4.1 Diversion and other alternative
resolutions

(a) Where the interests of justice will be served, the prosecuting
attorney and the defense may agree that a prosecution be suspended
for a specified period of time, after which time it will be dismissed if
the offender has met specified conditions during the suspension
period. Such a diversion may be appropriate, for example, where:

(i) the offender is charged with an offense designated as appro-
priate for diversion;

(ii) the offender does not have a prior criminal record that would
make diversion inappropriate;

(iii) the offender poses no threat to the community under the con-
ditions specified in the diversion program; and

(iv) the needs of the offender and the government can be better
met outside the traditional criminal justice process.

(b) An agreement to diversion should be contained in a writing
reflecting all of the conditions agreed upon. As a condition of diver-
sion, an offender may be required, where permissible under law, to
waive speedy trial rights and to toll a statute of limitations, and may
also be required to fulfill other appropriate conditions, for example,
to enter a treatment program, to provide community service, to make
restitution, and/or to refrain from drug use and criminal activity.

(c) Diversion programs should be governed by written policies set-
ting forth the Standards for eligibility and the procedures for partici-
pation, so that all eligible offenders have an equal opportunity to
participate. An offender’s eligibility to participate in diversion should
not depend on his or her ability to pay restitution or other costs.

(d) The development of other, alternative forms of noncriminal
resolution for appropriate cases should also be encouraged.

History of Standard

This is a new Standard.
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Related Standards

MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE §§ 320.5-320.9

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, COURTs, Standard 2.2 (Procedure for Diversion Programs)

NAT’L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, CORRECTIONS, Standard 3.1 (Procedure for Diversion Programs)

NAT’L DIST. ATTORNEYS ASS’'N, NAT'L PROSECUTION STANDARDS
§§44.1-44.8

UNIE. R. CriMm. P. 442

Commentary

Standard 14-4.1 is an entirely new Standard recognizing and approv-
ing the development of diversion or deferred prosecution programs.
Such programs generally allow conduct that might constitute a criminal
offense to be addressed through a variety of non-criminal means. The
majority of states, and the federal system,! now provide for some type
of diversion or deferred prosecution program. The Uniform Rules of
Criminal Procedure also contain a model statute, designed to provide
a detailed map for legislatures adopting a pretrial diversion program.
Diversion agreements offer the potential for speedy, just, and cost-effec-
tive resolution of criminal cases, particularly less serious cases that do
not involve injury or violence or recurrent offenders. They therefore
save prosecutive and judicial resources that may be trained on major,
serious cases. Diversion programs may also facilitate prompt restitution
to communities and victims of crime. Finally, diversion programs often
lead to rehabilitative counseling or treatment for the defendant. Accord-
ingly, they “prevent future criminal activity among certain offenders
against whom prosecutable cases exist by diverting them from tradi-
tional processing into community supervision and services.”

1. See U.S. DEP’T OF JUSTICE, U.S. ATTORNEYS' MANUAL § 9-22.000 (Supp. 1996-1)
(Pre-Trial Diversion Program).

2. See UNIF. R. CRiM. P. 442 (1987) (Pretrial Diversion).

3. U.S. DeP’T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-22.000 (1996-1 Supp.); see
also NAT'L DIST. ATTORNEYS ASS'N, NAT'L PROSECUTION STANDARDS § 44.1 Commentary
at 135 (2d ed. 1991) (the purposes of diversion programs include “[r]educing the incidence
of offender recidivism by providing an alternative to incarceration—community-based
rehabilitation—which would be more effective and less costly than incarceration” and
“[blenefiting society by the training and placement of previously unemployed or under-
employed persons”).
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The components of existing diversion or deferred prosecution programs
vary significantly. Some jurisdictions, for example, permit diversion prior
to charging* and most provide for diversion after arrest but prior to judg-
ment.® Some of these programs specifically provide that the defendant
should not be required to admit guilt as a condition of pretrial diversion,®
or include a rule that statements made by the defendant as part of a pre-
trial diversion program are not admissible in a subsequent criminal trial.”
Such rules not only serve to encourage offenders to participate, but also
facilitate the provision of the type of full information prosecutors and
judges need in to evaluate offenders’ eligibility. Other states, however, per-
mit diversion in the form of suspended sentencing and specifically require
a plea of guilty for eligibility.® Such a rule safeguards the prosecution’s
interests should the defendant violate the diversion agreement.® The Uni-
form rules provide a middle path, requiring a court’s approval of the

4. See, e.g., U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-22.000(A) (1993-2
Supp.) (divertees may be selected at the pre-charge stage or at any point prior to trial).

5. See, e.g., ALA. CODE § 12-23-5 (1995); Ariz. R. Crim. P. 38.1(a).

6. See, e.g., Mi1ss. CODE ANN. § 99-15-115 (c) (1994) (offenders who enter an inter-
vention program “shall . . . [a]gree, in writing, to the conditions of the intervention pro-
gram established by the district attorney which shall not require or include a guilty plea”);
S.C. CODE ANN. § 17-22-90(5) (Law-Co-op. 1985 & Supp. 1998) (“In no case shall a writ-
ten admission of guilt be required of a defendant prior to acceptance nor prior to com-
pletion of the pretrial intervention program.”).

7. See, e.g., CAL. PENAL CODE § 1000.1(c) (West 1985 & Supp. 1999); S.C. CODE ANN.
§ 17-22-90(5) (Law-Co-op. 1985 & Supp. 1998); Wis. STAT. ANN. § 971.39(2) (West 1998).
Compare also Standards 14-3.4 (inadmissibility of nolo contendere pleas, pleas not
accepted, and plea discussions); 14-2.2 (inadmissibility of withdrawn pleas and discus-
sions underlying same).

8. See, e.g., CAL. PENAL CODE §§ 1000.12(c)(1) (upon prosecution motion and defen-
dant’s guilty plea, court may defer entry of judgment); 1000.12(c)(3)(D) (defendant must
plead guilty) (West 1985 & Supp. 1999); DEL. CODE ANN. tit. 10, § 1024(d) (first offenders
domestic violence diversion program) (Supp. 1998), tit. 16, § 4764(b) (first offenders con-
trolled substances diversion program) (1995); lowa CODE § 907.3 (1997); see also Haw. Rev.
STAT. ANN. § 853-1 (Michie 1999) (must be plea offer; court defers acceptance of guilty or
nolo plea); Va. CODE ANN. §§ 18.2-251 (controlled substance offenses; at plea, “if the facts
found by the court would justify a finding of guilt, [court,] without entering a judgment
of guilt and with the consent of the accused, may defer further proceedings and place [the
defendant] on probation”) (Michie 1996 & Supp. 1999); 19.2-303.2 (same with respect to
misdemeanor property offenses) (Michie 1995).

9. NAT'L DIST. ATTORNEYS ASS'N, NAT'L. PROSECUTION STANDARDS § 44.5(e) (2d ed.
1991) (diversion agreements should include “[a]ppropriate mechanisms to safeguard the
prosecution of the case, such as admissions of guilt, stipulations of facts, and disposi-
tions of witnesses”).
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diversion which is contingent, in part, on a finding that a conviction could
be obtained.'" This requirement protects defendants’ rights, helping courts
to ensure that an innocent defendant is not persuaded by the inducement
of diversion into accepting a diversion program which may involve sig-
nificant restrictions upon his or her liberty."

There are also considerable disparities among jurisdictions regarding
the roles of prosecutors and judges in the diversion process. Generally,
in jurisdictions where diversion programs are available prior to the fil-
ing of an accusatory instrument,'? prosecutors have sole control over the
decision whether to permit a defendant to divert after arrest but prior to
the filing of a complaint, indictment or information.'* After the filing of
the accusatory instrument, most jurisdictions require judicial approval
of the prosecutorial decision." However, some jurisdictions allocate to
judges entire control of the decision whether to permit the defendant
to participate in a diversion program at this stage,'* other jurisdictions
seem to give judges the discretion to override prosecutors’ decisions,
and still others seem to require judges to approve prosecutors’ decisions
regarding a defendant’s eligibility for a program.'¢

10. UNIF. R. CriM. P. 442(a)(2) (1987); see also U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS’
MaNUAL § 9-22.400 (1993-2 Supp.) (“The offender must acknowledge responsibility FOR
his or her behavior but is not asked to admit guilt.”);U.S. DEP'T OF JUSTICE, U.S. ATTOR-
NEYS" MANUAL § 9-22.200(C) (1993-2 Supp.) (“All information obtained in the course of
making the decision to divert an offender is confidential, except that written statements
may be used for impeachment purposes.”).

11. Id.

12. Compare ARiz. R. CrRiM. P. 38.1(a) (diversion only available after filing of com-
plaint, indictment, or information but prior to plea of guilty or trial); Miss. CODE ANN. §
99-15-109(1)(h) (1994) (must be indicted to be eligible for diversion program).

13. See, e.g., ALa. CODE § 12-23-5 (1995).

14. See, e.g., ALA. CODE § 12-23-5 (1995) or id; ARiz. R. CRim. P. 38.3 (court “may” order
suspension); FLA. STAT. ANN. § 948.08(2) (West 1996 & Supp. 1999); Miss. CODE ANN. §
99-15-117 (1994) (court “must” approve). Compare also NAT'L ADVISORY COMMISSION ON
CRIMINAL JUSTICE STANDARDS AND GOALS, COURTS, Standard 2.2, Commentary at 40
(1973) (“[iln view of the potential limiting impact upon prosecutorial discretion, the dan-
ger of extensive litigation over decisions to reinstate prosecutions, and the burden of the
formalities involved,” standard requires a court-approved agreement for conditional sus-
pension of prosecution only when the diversion program involves actual deprivation of
liberty) with MODEL CODE OF PRE-ARRAIGNMENT PROC. § 320.7 (1975) (recommending
court-approved agreements in certain diversion cases).

15. See, e.g., Haw. REV. STAT. ANN. § 706.605 (Michie 1999); Iowa CODE § 907.3 (1997);
see also MODEL CODE OF PRE-ARRAIGNMENT ProC. § 320.7 (1975).

16. See, e.g., ARIZ. R. Crim. P. 38.1(c).
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Another critical question as to which there is no clear consensus is
who—the judge or the prosecutor—determines whether the defendant
has complied with the terms of the pretrial diversion program. Model
statutes and state law provisions on this issue differ,'” perhaps in part
because of the disparities among them as to the appropriate point in the
criminal process at which diversion or deferred prosecution programs
should be invoked.

Because the Standard seeks to provide general guidance for all pro-
grams, commenced at whatever point in the criminal process, no spe-
cific instruction on the allocation of control of diversion decisions
between prosecutors and judges is provided in the Standard. In general,
however, where no charges have been filed against the defendant, the
prosecutor should be able to exercise his or her traditional authority to
decide whether to pursue or decline prosecution, so long as the prose-
cutor is acting in good faith. If charges have been filed, and the permis-
sion of the court is needed for the defendant to enter a pretrial diversion
program, it should be up to the court to determine whether the defen-
dant has complied with the terms of that program and thus is entitled to
dismissal of the charges.'

The language of this standard is based in part on the standards con-
tained in the Uniform Rules of Criminal Procedure,'® and is also drawn
from the types of terms often included in pretrial diversion programs
under state law. It is designed to suggest the basic parameters for a
pretrial diversion program while leaving room for individual jurisdic-
tions to experiment with the details of such programs. In every instance,
however, the parameters of such programs should be reduced to writ-
ing and made publicly available, as reflected in Standard 14-4.1(c).

Standard 14-4.1(a) (Parties’ agreement to diversion)

The standard provides that “[w]here the interests of justice will be
served,” the parties may agree that a prosecution will be suspended

17. Compare, e.g., AR1Z. R. CRIM. P. 38.2 (prosecutor determines compliance); FLA.
STAT. ANN. § 948.06(6) (West 1996); Wis. STAT. ANN. § 971.39(1)(e) (West 1998); NAT'L ADVI-
SORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND GOALS, COURTS, Standard 2.2(7),
Commentary at 41 (1973) (discretionary right of prosecutor to declare the agreement vio-
lated and reinstate prosecution) with CAL. PENAL CODE § 1000.3 (court determines com-
pliance) (West 1985 & Supp. 1999); MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE §
320.9 (1975).

18. Cf. UNIr. R. Crim. P. 442(j) (1987).

19. Unir. R. Crum. P. 442 (1987).
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“for a specified period of time,” after which the prosecution will be
dismissed if the offender has met “specified conditions” during the sus-
pension period. This subsection lists four general criteria that may be
considered in determining whether the “interests of justice will be
served” in suspension of prosecution in a particular case. These four
general criteria, discussed more specifically below, are not intended to
be exclusive. For example, additional criteria that may be relevant in
particular cases include: whether the offender has previously been
admitted to a diversion program;* any special characteristics or diffi-
culties of the offender;?' whether there is a probability that the offender
will cooperate with and benefit from the diversion program;? whether
an available program is appropriate to the needs of the offender.?

The Standard provides that the suspension period must be specified
by the parties, but leaves jurisdictions to experiment regarding
what limits, if any, should be imposed on the permissible periods of
suspension.

Standard 14-4.1(a)(i)

Standard 14-4.1(a)(i) calls upon each jurisdiction to develop a list of
those offenses that are “designated as appropriate for diversion.” Exist-
ing programs vary widely with respect to the types of cases in which
diversion or deferred prosecutions are possible. Some jurisdictions have
programs directed at particular types of charges — for example, drug

20. See, e.g., HAw. REV. STAT. ANN. § 853-4 (Michie 1999); lowa CODE § 907.3 (1997);
Miss. CODE ANN. § 99-15-107 (1994); S.C. CODE ANN. § 17-22-50 (Law Co-op. 1985 & Supp.
1998).

21. NAT'L DIST. ATTORNEYS ASS'N, NAT'L PROSECUTION STANDARDS § 44.4(b) (2d ed.
1991).

22. 1d. §44.4(d).

23. Id. § 44 4(e).

24. See, e.g., Ariz. R. CrRiM. P. 38.1(c) (criminal proceedings may be suspended for 2
years); CaL. PENAL CODE § 1000.2 (for diversions in controlled substance cases, suspen-
sion must be no less than six months and no more than two years); CAL. PENaL CODE
§ 1000.12 (for diversions in child neglect or abuses cases, suspension can be no more
than the statutory maximum sentence) (West 1985 & Supp. 1999); Haw. REv. STAT. ANN.
§ 853-1(b) (Michie 1999) (not more than three years); Miss. CODE ANN. § 99-15-117 (1994);
U.S. DeP'T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-22.400 (period of supervision is not to
exceed 18 months); NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, COurts, Standard 2.2, Commentary at 40 (1973) (one year limitation on suspen-
sion agreements); MODEL CODE OF PRE-ARRAIGNMENT PROCEDURE § 320.5(1) (1975)
(same).
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treatment programs designed to allow diversion of charges against
offenders who purchased or possessed limited quantities of drugs.” In
other areas, pretrial diversion may be available for a range of cases, typ-
ically excluding violent crimes.?® The Standard does not articulate
express restrictions in part because the policies of various jurisdictions
will necessarily vary with the law enforcement needs of the vicinity. The
Standard does contemplate, however, that those charged with writing
the eligibility and participation rules for a particular jurisdiction under
Standard 14-4.1(c) should designate and make publicly available the
types of charges determined to be appropriate (or inappropriate) for
diversion. Such instruction should, at the least, contribute to more uni-
form and evenhanded administration of these programs.

Standard 14-4.1(a)(ii)

Standard 14-4.1(a)(ii) recognizes that in certain circumstances, the
defendant’s “prior criminal record” may make diversion inappropriate.
Most state programs do not permit defendants to participate if they
have a significant criminal record, or have been admitted to a diver-
sion program previously.”” The apparent rationale of such rules is
twofold: first, that there are certain offenders who, given the threat that
their alleged conduct poses to the public, require prosecution; and sec-
ond, that repeat offenders are not good candidates for the rehabilita-
tion that these diversion programs offer. Again, should various
jurisdictions determine that these types of restrictions are appropriate,
they should be contained in the written policies discussed in Standard
14-4.1(c).

Standard 14-4.1(a)(iii)

Standard 14-4.1(a)(iii) contemplates that where an offender “poses no
threat to the community under the conditions specified in the diver-
sion program,” diversion may be appropriate. The assessment of the

25. See, e.g., ALA. CODE § 12-23-5 (1995); CAL. PENAL CODE § 1000 ef seq.(West 1985 &
Supp. 1999).

26. See, e.g., DEL. CODE ANN. tit. 10, § 1024(c) (Supp. 1998), tit. 16, § 4764(a) (1995);
FLA. STAT. ANN. § 948.08(2) (West 1996 & Supp. 1999); lowa CODE § 907.3 (1997); Miss.
CODE ANN. § 99-15-107 (1994); 5.C. CODE ANN. § 17-22-50 (Law Co-op. 1985 & Supp.
1998).

27. See, e.g., ALA. CODE § 12-23-5(1) (1995); Haw. REV. STAT. ANN. § 853-4 (Michie
1999); Iowa CODE § 907.3 (1997); Miss. CODE ANN. § 99-15-107 (1994); S.C. CODE ANN. § 17-
22-50 (Law Co-op. 1985 & Supp. 1998).

147



14-4.1 Criminal Justice Pleas of Guilty Standards

threat a defendant poses to the community will depend in part upon
each jurisdiction’s determination of the types of conduct it views as
threatening to the public health, safety, and well-being. It will also
depend in part upon forecasts of the likelihood that the defendant will
offend again or otherwise threaten the community.

Standard 14-4.1(a)(iv)

Standard 14-4.1(a)(iv) suggests that, in assessing when a diversion
would be in the interests of justice, it is appropriate to consider whether
the “needs of the offender and the government can be better met
outside the traditional criminal justice process.” In assessing the needs
of the offender, it is appropriate for the parties to contemplate
what treatment or counseling alternatives are available and what con-
ditions of diversion have the greatest chance of ensuring meaningful
rehabilitation.

Some jurisdictions require that any victim of the alleged offense con-
sent to the diversion.”® Many others require that the victim (and in some
cases, law enforcement personnel involved in the case) be consulted
and their recommendations be considered by the prosecutor or judge.”
Where possible, the views of the victims, if any, of the offense should
be considered in assessing the government’s interest, and ultimately,
the interests of justice in a particular case, consistent with general Stan-
dard 14-1.1(b).

Standard 14-4.1(b) (Diversion agreement)

Standard 14-4.1(b) instructs, consistent with the requirements of
many states and the Uniform Rules,® that a diversion agreement should
be contained in a writing reflecting all of the conditions agreed upon.
Diversion agreements should be drafted in a manner that clearly
explains to the defendant both the grounds and the procedure for

28. See, e.g., ARiz. R. CRIM. P. 38.1(a); FLA. STAT. ANN. § 948.08(2) (West 1996 & Supp.
1999).

29. See, e.g., MIss. CODE ANN. § 99-15-113 (1994); S.C. CODE ANN. § 17-22-80 (Law
Co-op. 1985 & Supp. 1998); see also NAT'L DIST. ATTORNEYS ASS'N, NAT'L PROSECUTION STAN-
DARDS § 44.4(g), (i) (2d ed. 1991).

30. See, e.g., Mi1ss. CODE ANN. § 99-15-117 (1994); S.C. CODE ANN. § 17-22-120 (Law Co-
op. 1985 and Sup. 1998); Wis. STAT. ANN. § 971.39(1)(a) (West 1998); NAT'L DiST. ATTOR-
NEYS ASS’N, NAT'L PROSECUTION STANDARDS § 44.5 (2d ed. 1991); MODEL CODE OF
PRE-ARRAIGNMENT PROC. § 320.5(4) (1975); UNIE. R. Crim. P. 442(a)(1) (1987).
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terminating the defendant’s participation in a pretrial diversion pro-
gram.®' A clear and full explanation is not only important to ensure a
defendant’s knowing entrance into what may be a demanding pro-
gram, but also guards against the types of misunderstandings that give
rise to unnecessary, burdensome, and counterproductive disputes
about the contours of the agreement. Although not expressly mandated
by many jurisdictions, the better practice, recognized by the federal
government and the National District Attorneys Association, is to
require that offenders negotiating a diversion agreement have the assis-
tance of counsel.” The Standard contemplates that the advice of coun-
sel will be necessary not only to safeguard the defendant’s interests, but
also to ensure the type of comprehensive, clear, and constructive agree-
ment envisioned by this section.

Some of the conditions most frequently required to be present in
diversion agreements are suggested by the Standard. Thus, most exist-
ing diversion programs require the defendant to waive speedy trial
rights, which is proper where permissible under state law.** Many also
provide that the defendant must toll the statute of limitations applica-
ble to the underlying offense.* Because a number of existing programs
are designed specifically for drug offenders, entrance into and satisfac-
tory completion of a substance abuse treatment program is a very com-
mon condition of diversion. Similarly, offenders are commonly required
to refrain from drug use or other criminal activity. The final condition
that is mentioned in the standard is the performance of community
service.” This list is not intended to be mandatory or exhaustive; the

31. See, e.g., Miss. CODE ANN. § 99-15-117 (1994).

32. See NAT'L DIST. ATTORNEYS ASS'N, NAT'L PROSECUTION STANDARDS § 44.1 Com-
mentary at 137 (2d ed. 1991); U.S. Dep’T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-
22.200(B)(2) (1993-2 Supp.) (“The divertee must have the advice of counsel, and if he/she
cannot afford counsel, one will be appointed for him/her upon his/her application. . .”).

33. See, e.g., CAL. PENAL CODE § 1000.1(b) (West 1985 & Supp. 1999); FLA. STAT. ANN.
§ 948.08(2) (West 1996 & Supp. 1999); Miss. CODE ANN. § 99-15-115(a) (1994); S.C. CODE
ANN. § 17-22-90 (Law Co-op. 1985); U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-
22.200(B)(1) (1993-2 Supp.).

34. See, e.g., Mi1ss. CODE ANN. § 99-15-115(b) (1994) S.C. CODE ANN. § 17-22-90 (Law
Co-op. 1985 & Supp. 1998); U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS’” MANUAL § 9-
22.000(B)(1) (1996-1 Supp.). Some also require that the defendant waive extradition. See,
.., Miss. CODE ANN. § 99-15-115(e)(1994).

35. See, e.g., DEL. CODE ANN., tit. 16, § 4764(b)(2) (1995); Wis. STAT. ANN. § 971.38 (West
1998).
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Standard contemplates that jurisdictions will experiment with the con-
ditions that best suit their program needs.

A special note regarding restitution is required. Many jurisdictions
view the prompt payment of restitution to the victim of the offense as
one of the cardinal purposes behind diversion programs,* and thus
require as a condition of successful completion of a diversion program
the payment of restitution.”” These Standards, while recognizing the
appropriateness of conditioning successful completion of a diversion
program on restitution in appropriate cases, also make clear in Standard
14-4.2(c) that not every case is an appropriate one for requiring restitu-
tion. Standard 14-4.2(c) cautions that an “offender’s eligibility to par-
ticipate in diversion should not depend on his or her ability to pay
restitution or other costs.” The Standard reflects the judgment that in
most cases it would be unfair to condition access to a diversion
program—and hopefully rehabilitation—on the size of a defendant’s
pocketbook. Further, although prompt restitution is one goal of
diversion programs, it is not the only goal. In appropriate cases
the other interests underlying this Standard, and ultimately the
interests of justice, may well be served by permitting offenders who do
not have the resources to make restitution to participate in diversion
programs.

Standard 14-4.1(c) (Written policies for diversion programs
and offender eligibility)

Standard 14-4.1(c) provides that diversion programs “should be gov-
erned by written policies setting forth the Standards for eligibility and
the procedures for participation.” The object is to give all eligible
offenders an equal opportunity to take advantage of the diversion
opportunity. The requirement that prosecutors be required to make
public their policies regarding diversion programs serves other goals as
well. The existence of such public policies provides interested per-
sons—supervisory prosecutors, judges, defense counsel, or legisla-
tors—the means to determine whether the functioning and results of

36. See, e.g., U.S. DEP'T OF JUSTICE, U.S. ATTORNEYS’ MANUAL § 9-22.000 (1996-1 Supp.)
(one of three “major objectives of pre-trial diversion” are “[t]o provide, where appropri-
ate, a vehicle for restitution to communities and victims of crime”).

37. See, e.g., ALa. CODE § 12-23-5(3)(d) (1995); Miss. CODE ANN. §§ 99-15-115(d), 99-15-
121 (1994); S.C. CODE ANN. § 17-22-90 (Law Co-op. 1985 & Supp. 1998), § 17-22-140 (Law
Co-op. 1985).
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the program square with its articulated policies and goals.?® Finally,
the existence of written policies deters arbitrary and discriminatory
exercises of discretion in the administration of diversion programs.

Standard 14-4.1(d) (Alternative forms of noncriminal
resolution encouraged)

This Standard is not intended to limit jurisdictions’ experimentation
with alternative forms of noncriminal resolution or different forms of
treatment in lieu of sentence. Accordingly, Standard 14-4.1(d) provides
that “[t]he development of other, alternative forms of noncriminal res-
olution for appropriate cases should also be encouraged.” The Standard
is intended to promote experimentation with different types of non-
incarceration sentences designed to rehabilitate and reform, as well as
alternative forms of noncriminal disposition which are directed in part
at achieving the same end.

38. See, e.g., NAT'L Advisory COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, CORRECTIONS, Standard 3.1, Commentary at 96 (1973) (“If diversion programs
are to perform as they are intended, then the decisions of those referring to these pro-
grams must be subject to review”).

39. See, e.g., NAT'L ADVISORY COMMISSION ON CRIMINAL JUSTICE STANDARDS AND
GoaLs, COurTs, Standard 2.2, Commentary at 40 (1973) (“the discretion of decision mak-
ing officials should be structured by written regulations to obviate whimsical and erratic
decisions.”).
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