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FYI, in a lengthy opinion and order handed down today, the Appellate Division-Third Department reversed a
Saratoga County Court order denying a CPL 440.10 motion without a hearing, and held that the defendant was
entitled to a new trial. In People v. Taylor, the defendant was convicted of assault in the second degree and
criminal possession of a weapon in the fourth degree. Upon appeal, his conviction was affirmed. The defendant
made a CPL 440.10 motion to vacate the judgment of conviction, based on the ineffective assistance of his
counsel in failing, among other things, to use impeachment evidence against the prosecution's key witness and to
request that a lesser included offense be submitted to the jury. The motion was denied on the basis that all
ineffectiveness claims could have been raised on direct appeal. The reviewing court disagreed. The impeachment
argument was dependent on a witness statement to police that was outside the record. Further, the failure to
request submission of a lesser included offense might have been based on strategic considerations—a matter
which was not discernable from the face of the record.

The defendant conceded that other allegations of ineffective assistance were based on matters that appeared on
the face of the record: counsel allegedly failed to object to a coercive Allen charge and to effectively argue for
the justification defense instruction. Defendant's appellate counsel, Andrea Hirsch, contended that such
allegations could be considered together with the non-record-based allegations to permit review of all aspects of
the claim of ineffective assistance. The Third Department agreed, finding that a CPL 440.10 proceeding was the
appropriate forum for reviewing, in its entirety, a claim of ineffective assistance and that its contrary prior
authority should no longer be followed.
The reviewing court further held that the defendant was deprived of a fair trial by less than meaningful
representation. Defense counsel had made no attempt to cross-examine the chief witness against defendant about
statements he had made to police that were significantly at odds with the witness' trial testimony. Such lapse
could have had no valid strategic rationale. Further, counsel failed to clearly and cogently articulate the request
for a justification charge—to which the defendant was clearly entitled. Two dissenting justices agreed that the
CPL 440.10 motion was the appropriate avenue for review of all ineffectiveness claims, but opined that vacatur
of the judgment of conviction was premature and the matter should have been remitted for an evidentiary hearing.
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