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This issue focuses on recent legislation allowing photo-array identifications into evidence
(upending the longstanding common law rule). This legislation became effective July 1, 2017,
and, while it puts in place certain requirements before this evidence can be admitted, we can
expect that law enforcement will find a way to subvert these requirements, or honor them in the
breach.  

Below, we outline the new legislation and provide some practice tips.

All of the information and all of the ideas we proffer are thanks to and courtesy of Peter
Mitchell (Director of Training) and John Schoeffel (Special Litigation and Training Units) of
the Legal Aid Society, who assembled an outstanding CLE on the new legislation, much more
comprehensive than our summary below.  We thank them for generously permitting us to
share their ideas with practitioners statewide who may not have had access to their CLE and
the excellent materials they created.

A.  The New Legislation

! C.P.L. § 60.30.  This statute formerly allowed into evidence just testimony from the
witness about out-of-court identifications of the defendant in person, i.e., in either a
lineup or a showup.  Before the new legislation, the common law precluded DAs from
admitting pre-trial photo IDs into evidence based primarily on the longstanding concern
that jurors would assume that the defendant has a criminal record since the police already
possessed his photo.  See People v. Caserta, 19 N.Y.2d 18 (1966). 

! The new statute adds a convoluted provision permitting introduction of a witness’s
identification from pictures, photos, or other recorded reproductions of the defendant, as
long as made pursuant to a “blind” or “blinded” procedure.  The new statute does nothing
to address the original concern expressed by the Court of Appeals in Caserta about jurors
inferring criminality from the defendant’s photograph.    

! “Blind” and “blinded” are defined terms in the new legislation, see C.P.L. § 60.25(1) (c ):

• Blind (aka “double blind”) = at the time the identification is made from the photo
array, the cop doesn’t know which person in the array is the suspect.  

• “Blinded” = cop doesn’t know “where the suspect is in the array viewed by the 
witness.”   How will this work?  DCJS protocols (more about them below)
suggest that the cop should hand the array to the witness concealed in a folder and
try not to be in the witness’s line of sight during the viewing.  BUT, even
assuming good faith efforts to comply, blinded does not prevent the cop (who
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While there is quite a bit of authority that “blind” procedures produce more reliable
identifications, there is virtually no research around the dubious notion that “blinded”
procedures reduce misidentifications.  The new statue is problematic insofar as it needlessly
allows police to use this untested and problematic procedure instead of the preferable
blind/double blind. You should expect that the police will use the disfavored blinded procedure.  

actually knows who the suspect is) from subtly reinforcing the witness’s
identification afterwards.         

! Failure to follow a “blind” or “blinded” procedure means only that the photo-array
identification is statutorily inadmissible. It does NOT mean that the photo array is
constitutionally suggestive. 

! Constitutional suggestiveness is evaluated at a Wade hearing (which, of course, you are
still absolutely entitled to).  And you will still only get an independent source hearing
(and the golden opportunity to question the identification witness prior to trial) if an
identification is suppressed on constitutional grounds (such as Wade/suggestiveness,
search and seizure, or right to counsel violations). Violation of statutory procedures alone
will not get you an independent source hearing, it just keeps the photo array identification
out (no small thing, but not the whole ball of wax).  

! C.P.L. 710.30 notice: If the prosecutor intends to introduce the photo-array identification
at trial, he/she must provide notice of the identification within 15 days of arraignment,
late notice permitted with good cause.  Otherwise, preclusion. 

• WARNING: If the police think your client is the perpetrator, they can use a non-
blind or non-blinded procedure, knowing it won’t be admissible, but to obtain an
identification.  Since they don’t plan on introducing it, no 710.30 notice needed.
They can follow that with a properly conducted photo array procedure which
would be admissible.

YOU MAY NEVER LEARN ABOUT THE PRIOR ID PROCEDURE UNLESS YOU ASK
(THE DA, THE COP AT THE WADE). Yet that first procedure may be Brady.  Or, the second
procedure could have turned a tentative identification into a certain one.  At the least, it
comprises a “multiple identification” procedure which DCJS-issued protocols, discussed below,
deem inadvisable.  

B. DCJS “Best Practices” Protocols  

! There are now DCJS (Division of Criminal Justice Services)-issued “best practices”
protocols with respect to these “blind” and “blinded” procedures. Make these best
practices your new best friend.  They can become fodder for questioning at the Wade
and cross-examination at trial.  We’ve attached the full DCJS protocols to this
newsletter and discuss some of the key best practices in Section C., below.  



If you or your investigator interviews an ID witness who looked at photos, be sure to ask about
the logistics of the procedure; everything the officer said after the ID; and any other facts
relating to other Best Practices that the witness would know.    This may be your only chance to
learn the basis for challenging police non-compliance with the protocols. 

! The protocols also address best practices for live line-ups, see pp. 8-13, some of which 
overlap with the photo array protocols.

! The protocols also include model forms for administrators to use for line-up and photo
array procedures.  

C. Practice Tips

! Use the Wade for fact-gathering/discovery: question the cop-witness about the procedures
employed to learn about potential non-compliance with “best practices.”  The Wade is
your chance to set up later arguments to the jury about police “corner cutting” —
something that really resonates with jurors at trial — but you want to know what you’re
looking at before bringing it before the jury at trial.  
   

! Based on the protocols, you can question the police witness(es) about the following: 

• type of procedure (blind or blinded): per the protocols, blind is “preferable” to
blinded, see p. 4 of protocols. 

• choice of fillers: per the protocols, fillers should not only be similar in appearance
to the suspect, but the original description of the suspect should be taken into
account as well, see p. 2. 

 • conduct of procedure - if blinded, how was this logistically accomplished?  See
pp. 4-5 (describing the “two person shuffle” and the “one person shuffle,” along
with other protocols for administering the blinded procedure);   

• number of identification procedures involving the same witness: per the protocols, 
multiple identification procedures by the witness involving the same suspect are
not “advisable,” see p. 5.    

• efforts to record procedure: per the protocols, “where practicable” and with
witness’s consent, police should video or audio record ID procedure, see p. 6.    

• what was said to the witness before the procedure: per the protocols, neutral
instructions should be given to the witness before the viewing (e.g., perpetrator
“may or may not be pictured”; witness should not assume administrator knows
who the perpetrator is), see pp. 3-4. 

• witness confidence statement taken?  Per the protocols, cop should obtain this
after an identification, see pp. 6, 7.   

! If the hearing judge tries to limit your cross into the protocols because they are not
themselves a basis of suppression, you can push back by pointing out that the steps
addressed in the protocols are relevant at the Wade since they relate to factors bearing on
the constitutional question of unnecessary suggestiveness. The protocol violations if
combined with the other flaws could be relevant to that determination.    



A good example of how the protocols relate to suggestiveness is the phenomenon of post-
procedure reinforcement (a distinct danger with blinded procedures).  Police cues to the witness
after the selection can (you can argue) be a basis to find undue suggestiveness even if the
improper police action didn’t “cause” the identification.  You can cite Raheem v. Kelly, 257
F.3d 122, 135 (2d Cir. 2001) for support:  “The defendant’s protection against suggestive
identification procedures encompasses not only the right to avoid methods that suggest the
initial identification, but as well the right to avoid having suggestive methods transform a
selection that was only tentative into one that is positively certain”. 

Consider not referring to the “best practices” document directly at the Wade.  Save completing
the impeachment with references to the DCJS protocols for trial. 

RECAP: So while police failure to adhere to the DCJS “best practices” protocols will not
automatically result in suppression of evidence, such failure could contribute to such a finding and 
does mean good cross at trials (after first crossing on it at hearings to learn what happened). 
 

! You can also argue that you have the right to cross on all factual matters regarding how
the identification procedures occurred, even if the individual question would not directly
“require” suppression.  See People v. Williamson, 79 N.Y.2d 799 (1991)(broad right to
cross at suppression hearings where questions are relevant to a potentially applicable
suppression theory). And you have the right to question how the procedure was conducted
generally, since if it wasn’t blinded or blind, you’d be entitled to preclusion of testimony
about the procedure under C.P.L. § 60.25(1)(c).   

! Request photo-array specific Rosario for the Wade hearing: written instructions, photo
array case information sheet; “showing the photo array” form.  As noted above, all of
these forms are contained in the attached protocols.  There are also similar forms for
lineups.   

! Depending on the information generated from the Wade, impeach at trial with references
to the DCJS:   

! PhotoManager/PIMS: IDs made from the photo display machine would seem to fit
within CPL § 60.30 since the police usually do not yet have a target.  Thus, such
identifications are necessarily blinded or blind.  But the police must preserve a record of
the screens/photos viewed or a presumption of suggestiveness attaches which the DA
must overcome to meet their burden of going forward. See People v. Holley, 26 N.Y.3d
514 (2015).   
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