INDIGENT LEGAL SERVICES BOARD
AGENDA
N o ve m b e r 22, 2013
A s s o c ia t io n o f the B a r of the C ity of N ew Y o rk
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II.
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III
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C o n c lu d in g R e m a rk s

Minutes for ILS Board Meeting
Se p te m b e r 27, 2013
11:00 A.M.
A sso c ia t io n of the B a r of the C ity of N ew Y o rk

B o a rd M e m b e rs Present: Chief Judge Uppman, Sheila DiTullio, John Dunne, Joe
Mareane, Su e Sovie, Lenny Noisette, Mike Breslin and Gail Gray
IL S O ffice Attendee(s): Bill Leahy, Joseph Wierschem, Angela Burton and Risa
Gerson

E.

O p e n in g R e m a rk s by the C h ie f J u d g e

The Chief Judge welcomed and thanked all for attending. He also welcomed
newly nominated, but not yet confirmed board member, Judge Carmen Ciparick. Judge
Ciparick was nominated by the Assem bly in August and is currently awaiting
confirmation by the Governor.

Eh

A p p ro v a l of M in u te s from M arch 5, 2013 and Ju n e 2, 2013 B o a rd M e e tin g s

The Chief Judge inquired whether the board members present had received
copies of the minutes from the prior meetings. The board members acknowledged that
they had in fact received the minutes. The Chief then asked the Board to vote to
approve both sets of minutes.
J o h n D u n n e m oved to ap p rove the m inutes; h is m otion w a s se c o n d e d by
S h e ila DiTuflio and u n a n im o u sly a p p ro ve d a s to both sets.

i!i.

U pdate on B o a rd A pp ointm ents/R eapp ointm ents

Bill noted that there has been no further gubernatorial activity so Lenny Noisette
remains the only reappointed board member. A s of July 31,2013, all other members,
except the Chief Judge, have expired terms. A s previously noted, the Assem bly
nominated Carmen Ciparick to replace Su sa n John and the Senate nom inated Vince
Doyle to replace Gail Gray. N Y S A C and O C A re-nominated their current members.

IV.

J C O P E R eq uirem ents and T ra in in g

Joe Wierschem explained that he will provide the ethics training required by
J C O P E and two dates - October 29 and November 1 - were selected as potential dates.

The extended deadline for current board members to complete the training is
November 8, 2013. So, either date will satisfy that deadline. An email will be sent to
confirm the date and time, in addition, each member will be contacted in advance to
make sure their computers are compatible with the equipment at ILS.

V.

S ta tu s R ep ort

Bill spoke briefly about the newly decided Maryland Supreme Court case
(DeWolfe v. Richmond, 9/25/13) regarding the right to counsel at arraignment. The
decision brings this issue to the forefront.
*

Quality Enhancement Distributions

Bill then referred members to the distributed ILS Fact Sheet and Funding Chart
which was formatted by county and specific distribution. Bill then explained that these
Quality Enhancement (non-competitive) Distributions permit counties to be maintained
whole at 2010 funding levels. In order to receive funding, counties had to demonstrate,
among other things, that the proposals actually enhanced the quality of representation
and that the county consulted with the 18b providers.
John Dunne asked how ILS knew that the providers were consulted. Bill said that
the consultation w as made part of the written proposal and also there were personal
conversations had with both the providers and the counties that provided further
assurance. Mike Bresiin noted that, as a former county executive, it makes sense to
have the providers involved.
Lenny Noisette asked what is IL S ’ engagement when counties have not or have
not consistently submitted proposals. Bill said that they make calls and personal visits
to those counties and explain that ILS can’t act without a proposal.
*

Competitive Grants

Bill then turned to the Competitive Grants and reported that there are 25
contracts for the counsel at first appearance grant; regarding the upstate caseload
relief, Bill noted the October 18 deadline for responses to the RFP. He also mentioned
that they are well into the (soon-to-be published) study.
The Chief asked how quickly we can get upstate counties to where we are in
N Y C and Bill said we’ll have better information when the study is published.
Finally, the Padilla R F P should be out within a month or two. Once the draft R F P
is completed, ILS will work with the Comptroller’s Office to obtain final approval.

•

Development of Standards for Appellate and Family Representation

Bill re-introduced his 1LS Directors Angela Burton (Family) and Risa Gerson
(Appellate) and asked them to explain to the board the progress they’ve made with their
recently formed committees.
Angela was pleased with the responses she received from practitioners and
noted that they are excited about the prospect of having standards developed. She
noted that they are moving at a reasonable pace.
Lenny inquired about other models for such standards and Angela explained that
they were looking at the A B A standards (2006) and som e from the 13-14 states that
have standards in place for respondents.
Risa then spoke about the institutional and solo practitioners from around the
state that are part of her committee. Sh e said they too are looking at existing state and
national standards, Risa noted that they have met several times already and there has
been an incredible and enthusiastic response.
The members of both committees are listed on the ILS website.
•

National Developments

Bill spoke again about the proposals discussed at the Spring meeting in
Washington, He noted that a national committee requires congressional approval. But,
a White House commission on fair representation ( a Gideon Commission) would not. A
written proposal w as submitted in April and, in August, he received a letter from the
Attorney General indicating that it was still under consideration. While they did not
initially support the idea, the N LA D A and N A C D L are now on board.

VI,

A llo ca tio n o f F Y 2013-2014 A id to Lo ca litie s A p p rop riatio n

Bill directed the board’s attention to his memorandum dated September 23, 2013
which set forth in detail his proposal for the 2013-2014 appropriation of the $81 million
Aid to Localities. He set forth, in detail, the five priorities that were previously authorized
by the board and asked the board to approve the appropriation. The Chief asked the
board to vote.
S u e S o v ie m oved to ap p rove the p ro p o se d appropriation; her m otion w a s
se c o n d e d b y J o e M areane and u n a n im o u sly a p p rove d b y the board.

VII.

Budget Request fo r FY 2014-2015

A memorandum to the board dated September 23, 2013 set forth the ILS budget
request. Bill highlighted some of its main points.
Bill noted that ILS w as originally proposed as a $3 million agency and they are
currently operating at $1.8 million. He would like to propose an operating budget of $3.5
million. Bill noted that the grant manager needs to hire an assistant to keep up with the
paper responsibilities and that staff salaries are low. He also explained that
management confidential employees may see salary increases and he needs to make
sure that his budget is sufficient to handle any increases.
The operating budget would include salaries for the articulated positions.
Ultimately, there would be nine proposed regional support centers: one in NYC, one in
Long island and seven upstate. The support centers would be comprised of a criminal
defense expert, a family representation expert, an appellate expert, a training director,
an office manager and an investigative/expert resource person. The centers would be
supervised by the central office. The concept was discussed with N Y S A C and they
supported it in principle.
Joe Mareane suggested that such a concept be approached cautiously. The
Chief inquired about the details of the proposal. Lenny suggested a pilot and asked
where the need w as the greatest. Bill noted that the Southern Tier and the North
Country had the greatest need. Mike cautioned that such a concept would be expensive
and suggested some places may have similar centers (e.g. Bob Lonski in Western New
York).
Risa then proposed a small statewide appellate office based in Albany - similar
to the Michigan model. It would handle complex cases with senior attorneys and also
act as a resource to attorneys around the state. It would have a brief bank.
Su e Sovie asked if it would include Family Court Appeals and Risa noted they
would be open to including those types of cases. Bill then said they would amend R isa’s
proposal to include Family Ct cases.
The Chief then asked the board to vote only on the ILS budget request.
J o h n D u n n e m oved to ap p ro ve the p ro p o se d b u d g e t requ est and it w a s
u n a n im o u sly a p p rove d b y the Board.

VIEL

R e m a in in g 2013 B o a rd M eeting

Friday, November 22

IX.

Concluding Remarks

The Chief thanked everyone for attending and left the meeting in the hands of
board member John Dunne.
J o h n D u n n e m oved for the m eeting to g o into Exe cu tive S e s s io n ; h is
m otion w a s se c o n d e d by S u e S o v ie and u n a n im o u sly a p p rove d by the rem ainin g
B o a rd m em bers.
A t the c o n c lu sio n of the Exe cu tive S e s s io n , no action w a s taken. S u e S o v ie
m oved to adjourn the m eeting and her m otion w a s se c o n d e d b y M ike B reslin.

The meeting adjourned at 12:48 P.M.

The Second Annual Report of the Indigent Legal Services Board
Covering the period April 1,2012 - March 31, 2013 (Fiscal Year 2012-2013)

"There is progress being made, but it is painstakingly slow and it is not close to being
adequate to remedy the deficiencies that were identified in the Kaye Com m ission report and
Hurrell-Harring [v. State o f New York] "

William Leahy, Director, Office of Indigent Legal Services
" I think w è are finally on track...but it's a slow train."

Seymour James, President, New York State Bar Association

The assessments quoted above, which appeared in the New York Law Journal story on March
18,2013, the 50th anniversary of the landmark right to counsel decision in Gideon v.
Wainwright, 372 U. S. 335 (1963), serve as accurate shorthand descriptions of the state of
progress in New York as the Indigent Legal Services Board (Board) and Office completed their
second year of operations. * On a positive note, the office had reached its funded capacity of
ten (10) staff members, had begun to distribute quality improvement funds to the localities,

*For a description of the history leading up to the creation of the Board and Office, please see
the Board's First Annual Report (November 21,2012) at pp. 2-5.
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had issued its first competitive Request for Proposals and was preparing two others, and it was
beginning to assess the quality of services being provided statewide by means of site visits,
reports, and data analysis. On the other hand, Office funding and staff were barely more than
half of the original legislative and executive intention, the staffing of the Office and the
distribution of funds had been subject to lengthy delays, and the appropriations for local aid
had barely scratched the surface of what would be needed. Yet, at the end of the budget
deliberations which coincides with the closing date for the year covered by this report, the
Legislature provided critical funding for relief of excessive caseloads in upstate defender offices,
and lack of adequate support in assigned counsel programs.
Staffing of the Office: As the fiscal year began, the Office was composed of five employees: the
Director, Counsel, Executive Assistant, Director of Research, and Manager of Information
Services. During the year, the Director's appointments of a Grants Manager, Directors of
duality Enhancement for Criminal Trials, for Parent Representation, and for Appellate and PostConviction Litigation, and also a Director of Regional Initiatives were finalized. As of January 7,
2013, twenty-two months after it began operations, Office staff reached its funded level often.
Now, the Office could send an expert in each practice area for which it bore responsibility into
the field to consult with providers, and could reach out to experts in their respective areas.
Now, the Office could undertake comprehensive rather than piecemeal analyses of data
provided by our Director of Research and our Manager of Information Services. Now our
Grants Manager and Counsel could work with our Quality Enhancement Directors and our
Director of Regional Initiatives to better direct state funding to improve the quality of
representation statewide. Now we could begin in earnest our effort to improve the quality of
representation throughout New York.
For example, from her employment on January 7,2013 through the end of March, our Director
of Quality Enhancement for Appellate and Post-Conviction Representation, Risa Gerson, visited
with the Presiding Justices of all four of New York's Judicial Departments, and with the heads of
virtually every upstate institutional appeals unit; including those in Buffalo, Rochester,
Syracuse, Nassau and Westchester, and appellate lawyers in the Columbia, Dutchess and Ulster
County Public Defender offices. Our new Director of Regional initiatives, Joanne Macri, who
began her employment on the same date, laid the groundwork for regional plans by visiting
public defender and/or assigned counsel offices in Albany, Cattaraugus, Erie, Genesee, Kings,
Monroe, Oneida, Onondaga, Westchester and Wyoming counties; and by consulting with law
professors and advocates with experience in the immigration consequences of criminal
convictions and allegations of deficient parenting.
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Our Manager of information Services, Peter Avery, designed and installed our agency website,
http://www.iis.nv.gov, which became fully operational in September, 2012. Our Director of
Research, Andrew Davies, worked very effectively with providers to amass an unprecedented
amount of data about every program, thereby providing a critical base upon which we may
build an accurate assessment of each program's performance and resource needs. Through his
participation on the National Legal Aid and Defenders Association's Research and Data Analysts
committee, Andy brings to New York the most current and advanced research and assessment
techniques. Our Grants Manager Karen jackuback and Counsel Joe Wierschem worked tirelessly
with providers -and county officials to reach agreement on work plans and budgets for the
quality improvement distributions and the counsel at first appearance proposals. Our Executive
Assistant and Office Manager, Tammeka Freeman> kept the office staff informed, supplied and
highly motivated, even as she negotiated her way through complicated state government
processes on our bphalf.
Matt Alpern and Angela Burton, our directors of Quality Enhancement for Criminal Trials and
Parent Representation, respectively, began their employment on September 4, 2012. During
their first months, they engaged in active outreach to providers throughout the state,
promotingtocreaseci communication and more: effective advocacy. They encouraged providers
to conduct regular meetings within thei r judicial districts, brought together practitioners from
diverse regions, made connections with existing bar association and judicial groups, and
commenced planning for increased: training and the development of practice standafds in cases
of alleged child abuse or neglect
As we did in our First Annual Report, the Board wishes to acknowledge its appreciation for the
Important role played by the Governor's Counsel Mylan Denerstein in reducing the delays in
staffing the Office, Without her assistance, a troublesome situation could have become
sertousiy disabling.

Quality improvement Distributions and Grants:
Non-Competitive Distributions: At its meeting on September 28,2012, the Board approved the
development of a third Quality improvement Distribution, known as Distribution #3. The Board
authorized funding in the amount of almost $7>4 million per year over a three-year period, ora
total amount of $22.1 million. The Board's action continued and reaffirmed its commitment to
assuring every county and New York City that they would receive at least the level of state
support they received in 2010; that their funding would not decrease in a time when they were
being asked to work with the iLS Office and Board to improve the quality of representation. As
the period covered by this report concluded, the Office was awaiting approval by the Office of
State Comptrofier to solicit proposals for funding under Distribution #3,
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Meanwhile, 54 contracts with localities, had; been finalized for Distribution #!/ with
approximately 7 0 % of the $4.4 million having been expended. For Distribution #2, 51 contracts
totaling $20.6 million for a three-year period.had been sent to the counties for approval; and 43
of these had been finaiizedbytheOfficeandtheState Comptroller.
Competitive Grants; At its meeting on September 28, 2012, the Board approved the
development.-.of-a third competitive grant, intended to address the problem of excessive
caseloads and inadequate: support staff in the 57 upstate counties, and to begi n the process of
achieving their compliance with maximum national caseload standards, the Board authorized
this grant-in an amount of $4 million per year over a three-year period, in the total amount o f
$12 million. The Office was drafting an RFP, to; be entitled the Upstate Quality improvement
and Caseload Redu ction G ra nt, as th is re porti ng period conei ud ed.
On November 3 0 ,2QT2, the Office released its RFP for the Counsel at First Appearance
Demonstration Grant, previously authorized by the Board in the amount of $12 million over a
three^yeâr-term, or $4 million per year, this RFP, which was written to promot© effective
representation of persons charged with crime at their first appearance before a judge, is
attached hereto; as Attachment A. By the due date of February 15, 2013, 25 counties had
submitted proposals in .a total amount of almost $13,5 million, which were under review at the
fiscai year's end with awards to follow.

Other Significant Activities; the Office established a Chief Defender Advisory Group (CDAG),
which is composed of 20 criminal defense and family practitioner leaders from across the state,
inciudihg representatives of institutional defenders and assigned counsel programs. The group
began meeting in November, 2012, and is an important mechanism for allowing In-depth group
discussion of critical issues between local practitloners and .Office staff.
On June S, 2012, the Board appro ved Standards and Criteria for the Provision of M andated
Representation in Cases involvings Conflict of interestf pursuant to-Executive Law section
832(3)(d), and made them effective as of July 1, 2012. These Standards serve two importent
purposes. First, they are being used by the Office and Board to work with Counties and
providers to generate improvements in the quality of mandated Jegai services, Second, they
will be used by the State Administrator {Chief Administrative Judge) in reviewing plans for
conflict defender offices submitted under County Law article 18-B, section 722.
At its meeting on September 28, 2012, the Board approved the extension of the Standards to
encompass ail trial-level representation, effective as of January i, 2013. Subsequently, Office
staff beganplam m g to form workgroups to examine the issues of best practices and standards
in the areas of family representation^ appellate and immigration consequences.

State Funding; At its meeting on September 28,20X2, the Board approved an FY 2013-2014
appropriation request for the Office of $94 million, an increase of $11.5 million over its FY
2012-2013 appropriation of $82.5 million.
Of the $94 million, $3 million was sought for the expenses of the Office, and $91 million for Aid
to Localities. The latter funding sought to increase state funding by $10 million for three
specific purposes; $4 million to further reduce excessive caseloads in upstate counties; $3
million to increase funding for counsel at arraignment; and $3 million to enable counties to
comply with the 1LS Standards and Criteria for the Provision of Mandated Representation, which
were coming into effect on January 1,2013. This budget request was submitted to the
Executive Branch on October 16, 2012. However, the Executive Budget released in January,
2013 contained none of the requested increases. In fact, it reduced the FY 2012-2013
appropriation from $82.5 million to $78.5 million, by removing the $4 million intended for the
relief of excessive upstate caseloads.
On February 6,2013, Director Leahy testified at the legislative budget hearing hosted by the
Senate Finance Committee and the Assembly Committee on Ways and Means. He emphasized
that "[i]t is both appropriate and necessary for the State of New York to provide much more
significant financial support to the 57 counties and the City of New York, which have borne the
lion's share, and also an ever-increasing share, of the cost of providing legally mandated
counsel." (Attachment B, at page 10). The Legislature responded favorably by restoring the $4
million for upstate caseload and support funding, and by increasing the office budget by
$300,000 to the level of $1.8 million. Thus the final appropriation for FY 2013-2014 was $82-8
million.
The restoration of the $4 million meant that the Office could proceed with development of its
RFP for a multi-year Upstate Quality Improvement and Caseload Reduction grant program, and
the increase of $300,000 meant that the Office staff could proceed with their assessment of
and efforts to improve the quality of representation as required by our statute. The Board
wishes to express its gratitude to the leadership of the Assembly and the Senate for their
support of the right to counsel at this critical moment. In particular, we thank Senator John
DeFrancisco, Chairman of the Senate Finance Committee and Assemblyman Joe Lentol,
Chairman of the Assembly Codes Committee for their strong leadership.
Necessary Actions to Achieve Improved Quality of Services; if the quality of representation for
clients who are entitled by law to the assistance of counsel yet cannot afford to retain an
attorney is to improve, as directed by Article 30 of the Executive Law, four major reforms must
be undertaken or, where they have begun, must be consistently supported. They are;
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Sufficient funding and the Elimination of "Sweeps" :

First/ the annual Aid to Localities appropriation must be increased by a significant amount.
Simply p u t the counties cannot continue to contribute more than 80% of all funding to support
the State's obligation to provide counsel. It is simply unsustainable. There must be a significant
increase in state funding if the serious defects identified by the Court of Appeals in its 2010
decision in Hurrell-Harring v. State of New York are to be remedied. Second, the specific,
targeted reforms proposed by the Office and Board in each annual appropriation request
should be funded. Third, the transfers or "sweeps" from the Indigent Legal Services Fund to the
general fund must cease. The ILSF monies must be preserved in full for their intended purpose
of supporting improvements in the quality of legally mandated representation.
Ik

Independence:

The independence of the Office and the Board from political interference is a centerpiece of
Article 30. The authority of the Director to make appointments under section 832(2)(d) must
continue to be honored. Furthermore, there must be no interference with the Board's
authority to disburse quality improvement funds to localities via non-competitive distributions
as well as by competitive grants.
III.

Regional State-Funded Support:

The county-based system cannot flourish unless it is supplemented by Regional Support
Centers, funded by the state and operating under the Office, to assist counties in every region.
These Centers would provide support in such areas as training, mentoring, and supervision;
expertise in appellate, family and criminal defense practice; and assistance with obtaining
investigative, forensic and other necessary client services.
IV.

Enforcement Authority:

The Office and Board must be given the enforcement authority that is needed to assure
uniformly high quality representation throughout the state. Specifically, the Office should have
the authority to approve assigned counsel and conflict defender office plans, and the authority
to enforce the standards and criteria and performance measures established by the Office and
the Board.
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Respectfully submitted on th is___ of November, 2013.

Jonathan Lippman, Chair

Michael G. Breslin

Sheila DiTuilio

John R. Dunne

Gait Gray

Susan V. John

Joseph C. Mareane

Leonard Noisette

Susan Sovie
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Counsel, at First Appearance
Demonstration Grant
NY:S Office, of indigent Legal S erv ices
Request for Proposals
The Office o f lndlgeiit Legal Services (Office) and nine-member Indigent Legal Services Board (Board) were
created by legislation enacted in 3Q1 found in Executive Law Article 30. sections 832 and 833. A spart of its
statutory mission “to monitor, study and make efforts to improve: the quality o f services provided pursuant to
Article 18-B o f the county lawT the Office, operating under the direction and pursuant to policies established by
the Board, assists county governments in the exercise .-oftheir responsibility to provide effectiveand .meaningful
representation of persons who: are legally entitled to counsel but cannot afford: to hire an attorney. The assistance
provided by the Office and Board includes distributing statefunds and targeting grants to counties in support o f
innovative and cost-effective solutions to enhance the quality of indigent legal services.

Timelines for This Request for Proposals
RFP Release Date
Qu estionsDu eBy
Questions Posted By
Proposal Due Date
AwardAnnou ncement
Tentative Contract Start Date

P rid ay,.NovemberBO,2 012
/-Wednesday t.January.Si,.'2013'
.Friday,. J a n u a ry 18,2013
/Fridays P e b .ru a ry i5 vZ013.
ApriT2013:; "
June/July, 2.013

Intent of this Request for Proposals
The New York'Sfcdte.-Gffie& o f Indigent legal Services (Office) is announcing (he availability o f
fiindsandsolicitmgproposalsfw-n counties to develop new, innovative programs or practices
to improve the delivery o f indigent defense services at first appearance.
The intent of this Request for Proposals (RFP) is to make demonstrable and measureable
improvements to the delivery of Indigent defense services to eligible persons at a defendant’s
first appearance before a judge. The demonstration grants w ill serve to provide effective
representation o f indigent persons at their first appearance before a j udge and promote the
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continuous representation o f such persons. Projects that produce a replicable model or practice
that is usable, adaptable, or scalable by other localities or counties are encouraged.
The terms *first appearance’ and ‘arraignment’ are used interchangeably in this document and
refer to the defendant *sfirst appearance before a judge. These proceedings can result in loss of
liberty and have other important consequences. Applications that do not address representation
whenever a defendant first comes before a judge will not be considered.
The purpose o f a demonstration grant is to fund projects or programs that demonstrate new
approaches to a certain problem, in this case, the deprivation o f counsel at first appearance.
Such projects often provide a basis for decisions about critical policy issues and frequently
advance the state o f knowledge about the issues they address. In addition, they often result in
model programs that can be easily adapted to other counties or regions with the anticipation o f
sim ilar results. To that end, all eligible counties are strongly encouraged to apply, as we are
interested in identifying promising practices and strategies that you put in place that can be
shared with other counties.
B ackground
The right to representation in a criminal matter is a basic right guaranteed by the Constitutions
o f New York and o f the United States and by State statutes. These rules o f law guarantee that
defendants in criminal cases have legal assistance for their defense. In Gideon v. Wainwright,
372 U.S. 335 (¡963), the Supreme Court held that states are required under the Sixth
Amendment to provide representation in criminal cases for defendants who are unable to afford
their own attorneys. Supreme Court Justice Hugo Black wrote in Gideon that . .in our
adversary system o f criminal justice, any person haled into court, who is too poor to hire a
lawyer, cannot be assured a fair trial unless counsel is provided for him ,” and that in the United
States, the defendant’s right to counsel is fundamental and essential to a fair trial.
In 1965, in response to the Gideon decision and People v. Witemki, 15 NY2d 392 (1965), New
York enacted County Law Article 18-B and created a county-based system of delivering
mandated legal services to indigent defendants to ensure that they receive meaningful and
effective assistance o f counsel. However, across New York State, this guaranteed right to
effective legal representation has yet to be fully realized. In a 2006 report issued by the
Commission on the Future o f Indigent Defense Services, created by then-Chief Judge Judith
Kaye, glaring deficiencies were found in the quality o f indigent legal services offered by
counties, including excessive caseloads, inability to hire full-time defenders, lack of adequate
support services, lack o f adequate training, minimal client contact and, in some courts, outright
denial o f the constitutional right to counsel.
More recently, in May o f 2010, the Court o f Appeals reinstated a complaint brought by the New
York Civil Liberties Union on behalf o f indigent criminal defendants in Hurrell-Harring v. New
York, 15 NY3d S (2010) that alleged New York’s indigent defense system was inadequate to
ensure the constitutional right to counsel under Gideon. The court recognized a cognizable
claim for relief based on allegations made in the complaint that indigent defendants were not
represented at arraignments and were kept in custody with little or no contact with their
attorneys. In Hurrell-Harring, the Court also recognized that an arraignment is a “critical stage
o f the proceeding” which requires the presence o f counsel. The Court noted that, at
arraignment, a defendant’s “pretrial liberty interests were on that occasion regularly adjudicated
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with most serious consequences, both direct and collateral, including the loss o f employment
and housing, and inability to support and care for particularly needy dependents.”
The Supreme Court in Rothgery v. Texas, 554 U.S. 191 (2008), made clear that the right to
counsel attaches at arraignment. The Court stated “that the right to counsel guaranteed by the
Sixth Amendment applies at first appearance before a judge at which a defendant is told o f the
formal accusations against him and restrictions are imposed on his liberty.”
Though some counties have made recent progress in providing counsel at first appearance,
significant challenges persist. Thus, persons deemed eligible for indigent legal defense services
continue to be arraigned without counsel at first appearance. Causes include, among other
things, excessive caseloads, a lack o f resources, statutory restrictions, and logistical challenges.
This often results in unnecessary or excessive bail being set and keeps people o f limited
financial means in jail awaiting trial.

Project Description - What is this RFP Seeking to Achieve?
In light o f reports describing the crisis in the delivery o f indigent defense services throughout
New York State, and the developments that have taken place over the last year to enhance the
provision o f legal services to persons who cannot afford them, the time is right to build on the
initiatives that are occurring in indigent legal services. This plan o f action recognizes these
essential services as the first order o f need.
The Office has therefore established this RFP to assist counties to implement a model that
effectively demonstrates innovative and creative approaches to providing counsel at first
appearance, with the overarching goal o f strengthening the delivery o f indigent defense services
in New York State.
Counties should submit a proposal that is developed through consultation with representatives
o f each o f the County Law Article 18-B criminal defense providers in the county, including the
person with administrative responsibility for overseeing the assigned counsel program.
No county may subm it more than one proposal
Proposals that rely for their implementation on statutory changes concerning arraignment
procedures or jurisdiction will not be funded.
Proposals that include contracts with private law firms or individual lawyers will not be
funded.
Funding o f this proposal is limited to the provision o f Article 18-B services. Specifically,
proposals are sought for the provision o f direct, continuous representation to eligible persons
through enhancement o f existing services or creation o f new and innovative approaches which
address counsel at first appearance by means such as:
'P Provide lawyer at first appearance: Proposals should provide for the physical presence of
counsel with the client in court.
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> Procedures for effective advocacy: Proposals that describe procedures that will not only
place a lawyer at a client's side before the arraignment court, but will ensure that the lawyer
has the opportunity to effectively advocate on the client's behalf. Such procedures may
relate to, for example, allowing adequate time for counsel to obtain and use information
from the client, charging documents, criminal history, and other available sources on the
client's behalf with regard to entry o f a not-guilty plea, bail/pretrial detention, and any other
matter arising at arraignment.

> Facilitate pre-arraignment representation: Proposals that include ways to facilitate pre
arraignment representation are encouraged, including consulting with the defendant while
detained in a holding facility or jail.

> Continue or expand existim programs: The continuation or expansion o f existing counsel at first
appearance pilot programs, including programs previously funded by the Office, is encouraged,
where those programs can demonstrate their effectiveness.

> Improve investigation: Proposals that make investigation services promptly available for
pretrial detention issues are encouraged.
> Collaborate with other agencies: Proposals that demonstrate collaboration among agencies
and entities Involved in any facet o f the arraignment practice (such as courts, the law
enforcement agency/agencies responsible for ensuring the presence o f the person being
arraigned, pretrial detention services, and investigative services) are encouraged. No
specific entity must be included, nor do those entities noted here constitute an exclusive list.
> Increase staffm s: Proposals that involve increasing defender staffing in order to increase the
number o f attorneys available to attend arraignment sessions are encouraged.
Because the purpose o f this RFP is tw o fo ld -to begin immediate improvement in m eeting the
requirem ent that counsel routinely be provided at arraignment and to explore th e m ost
efficient and effective ways o f meeting that requirem ent in the varied jurisdictions across the
state - counties need not propose countv-wide, all-courts solutions. Arraignm ents in city
courts, as well as in town or village courts, mav be included. Applicants should state the
bases upon which the determination was made to select the courts that were chosen in the
proposal, suck as high volume o f arraignments or pretrial detention o f persons arraigned,
geographic considerations, or amenability to collaboration am ong th e crim inaljustice entities
involved in the proposal No one specific basis is required nor do the bases noted here
constitute an exclusive list

Funding and Contract Period
The total available funds for award are $12 million ($4 million per year for each o f three years).
Funds may be allocated and divided among multiple eligible applicants in accordance with the
individual program needs and the criteria set forth herein. The total available funds will not
necessarily be divided equally, nor will selected applicants be guaranteed the entire amount
requested. Budget proposals will be evaluated on efficient use o f funds and overall costeffectiveness.
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The maximum -amount to he awarded to any one county is $250.G00.00 per year for three years.
Counties may submit proposals either at or less than the maximum amount, if additional funds
become available, the Office reserves the rightto approve additional projects under the
authority of this funding announcement,:
Grants Will be issued for a period of three years. The Office reserves the right to adjust the
awards amount o f any application that is funded within an eligible jurisdiciiOn.

Who Is Eligible To Apply for This Request for Proposals
Only New York State counties other than counties wholly encompassed by a city, are: eligible toapply for funds. Proposals should be submitted by an authorized county o fic ial or employee.
There is no match or any other cost to the counties to participate in this project.

Instructions for Completing This Request for Proposals
The application package is available online a t www.ils.nvmov. Requests for the RFP package
may be made by e-mail to Karen.iackuback@l Ismv.dov:or by telephone at 518-486-9713,

RFP Questions and Updates
T h e -p ^ c ç .^ 1 1 respond tú quesítóns that are submitted untii the "'Questions Due By" date
shown on the cover o f thisdocument, Questions may be submitted in writing (email preferred)
or via telephone by calling (518)486-9713 and should be directed to Karen Jackuback
fkaren.iacknback@ils.n v,gav 1 and- secondarily to Joe Wierschem
fiosepliwlerschem@lIs.nv.govk When corresponding by e-mail, clearly indicate the subject
as; Counsel at Firsi Appearance RFP. The name of the party submitting the question will not
be posted.
Questions and answers will be posted: on the RFP '' Q uestions Posted By ’’ date as stated on
the cover of this RFP at the following URL address; http;//www,11s.tw.aov/eontent/coimselfirst-aDpearance.,

Application Submission
One signed and complete original application, plus three copies o f application, must be sub
mitted (for a total o f 4). All submissions; must contain the complete application. All
applications must be delivered to:
Karen Jackuback
Office o f Indi gent Lega 1:Services
Capitol Bldg., Room 128
Albany, New York 12224
Electronic or faxed copies; will not be accepted. Ali applications must be complete to be
mohsiciéred forreview.
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Applications must be received by Friday. February 15.2013 by 4:00 p.m. Late applications
will not be considered.
The following components must be included in the application in order for the submission to
be complete:
1.
2.
3.
4.

Project Summary (less than one page)
Proposal Narrative (less than 10 pages)
Budget Summary (less than 4 pages)
Budget Justification (1-2 pages)

Only complete applications will be reviewed and evaluated.

Proposal Application
I. PR O JEC T SUMMARY (not scored)
Please provide:
» Identification of the county requesting funds;
« Contact person9telephone, fax and email for this grant;
a Fiscal intermediary name and address (identify the department and/or individual responsible for
fiscal reporting for this project);
« Amount o f funding requested; and
» A one or two paragraph description o f the proposed project.
IL PROPOSAL NARRATIVE
A. Plan o f Action (50 points)
Answer all questions in the order in which they are presented. Applicants will be evaluated on the
information they provide* Please do not submit any information that was not specifically requested.
P roject Rationale
1. Describe the problem that is being addressed for counsel at first appearance in court(s)
identified within the county.
2. Document the nature and extent o f the problem.
Q uality o f R epresentation
3. Describe how you propose to deliver quality indigent legal services at first appearance
that includes the physical presence o f counsel with the client in court.
4. The Office prefers continuous representation o f a client by the same attorney or provider
from the start o f a criminal case to its conclusion. How would your proposal meet this
objective? Would the attorney who represented the defendant at first appearance
represent the defendant through the remainder o f the case? If not, what process would
you implement to ensure that information obtained at first appearance is made available
to the attorney representing the client for the remainder o f the case, and that no gaps in
representation occur?
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5. How would you assure effective representation for clients whose cases are resolved prior
to trial?
6. Describe how you would assign attorneys to work in the court(s) included in your
proposal and how you would supervise their performance.
7. Describe how support staff, including investigators (if applicable), will be used to
provide support to attorneys.
8. Describe the qualifications and training required o f attorneys providing representation
under this initiative.
9. Describe your plan for accommodating the needs o f non-English speaking clients and
non-citizens.
Client Contact
10. Describe how you would ensure that attorneys have sufficient tim e to provide effective
representation at first appearance, including consulting with clients.
B. Data Collection, Performance Measurement, and Evaluation (20 points)
11. Describe how you plan to track relevant data on individual cases in ways that are
accurate and reliable, including any existing software or record-keeping system you
employ (if applicable), and who typically inputs data.
12. Describe how and when staff from your office would be able to gather critical
information on individual cases including the presence or absence o f attorneys at
arraignment, bail outcomes, time client spent in jail, and the time from arraignment to
disposition.
13. Describe the present state o f information collected by your program, including whether
‘baseline’ information on the presence or absence o f attorneys at arraignment, bail
outcomes, time spent in jail, and the time from arraignment to disposition, are already
available for past cases.
14. Describe any changes you would need to make to track required data, and how these
would be accomplished.
C. Applicant Capability and Personnel (10 points)
15. Who will be the lead person(s) responsible for project implementation?
16. Describe how and to what extent you consulted with the leader o f each provider o f
criminal defense representation under Article 18-B o f the County Law,
17. Identify the extent o f collaboration with other stakeholders in the criminal justice system
in this initiative. To the extent necessary, provide evidence o f the willingness o f other
agencies to cooperate in the implementation o f the program,
D. Budget and Cost (20 points)
Grant applications will be evaluated and rated on efficient use o f funds and overall cost-effectiveness,
which includes budget plans that are consistent with the proposed action plan, administrative costs,
justification for each requested budget line, cost benefit, and highest potential for successful outcomes.
Complete the attached Budget Form and return with the proposal, being sure to address the following:
18. Provide a detailed, annualized three-vear budget containing reasonable and necessary
costs. The budget for the proposed project must be consistent with the terms o f the
RFP and provide a justification for all expenses.
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19. Describe whether you intend to subcontract with another service provider in order to
complete the terms described in this RFP.
20. Include a brief narrative for each budget line justifying the budget request and relating the
requested line budget amount to the plan o f action and expected results. The narrative should
be mathematically sound and correspond with the information and figures provided in the
Budget Form.
21. The budget narrative must also describe how the county will monitor expenditures during the
life o f the grant to ensure that the project stays within the budget.
Complete the attached Budget Form and return with the proposal.

Review and Selection Process
The Office will conduct a two-level review process for all submitted proposals:
® The first level entails a Pass/Fail review, conducted by Office staff, o f the submitted proposals
to ensure that the application is responsive to the conditions set forth in the RFP. The Office
will reject any applications that do not clearly and specifically address the purposes o f this
funding opportunity and/or fail to meet any of the following criteria:
1.
2.
3.
4.
5.

The RFP was submitted within the designated time frames;
The RFP was submitted consistent with the format requested by the Office;
The applicant is an eligible entity as specified within the RFP;
The proposal purpose is for that intended by the RFP;
The proposal included a budget submission.

® The second level consists o f a scored comprehensive proposal review that involves a thorough
review o f the submitted proposal specifically related to the project work plan, performance
measurement and evaluation, organizational capability, overall strength o f plan, and the budget
and corresponding budget narrative. The proposal review and rating will be conducted using the
criteria stated in this Funding Announcement. The Office will typically use staff, and others
with expertise in the RFP topic area, to comprise the proposal review team. Each reviewer will
assign a score up to a maximum o f 100 points to each application; individual scores will be
averaged to determine the applicant’s score. No entity with an aggregate reviewer score
averaging less than 60 points in the second level review will be considered for funding. The
Office reserves the right to conduct follow-up discussions with applicants to clarify information
in the submitted proposal. In addition, in the event there are any remaining funds after making
awards in accordance with the Review and Selection Process, the Office reserves the right to
allocate the grant funds in a manner that best suits program needs as determined by the Office.
Such a plan will be subject to review and approval by the Office o f the State Comptroller.
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Awarding of Grants
Contract Development Process
It is anticipated that applications will be reviewed and that successful applicants will be notified o f
funding decisions on or about A pril, 2013.
The proposal review team will recommend to the Office the highest ranked proposals) that fully meet
the terms o f the RFP. Awards will be made in rank order from the highest to the lowest proposal
scores. The contract process and final contracts are subject to the approval o f the State Attorney
General and the Office o f State Comptroller (OSC). Upon such approvals, the grant process will begin,
and all terms o f the contract become public information.
As part o f the grant award process, the grantee and the Office will establish a mutually agreed upon
final budget and work plan, which become the contract deliverables. For multiple year contracts, these
deliverables will be negotiated annually.
As part o f the contract with the Office, grantees will be required to collect and report some data that
reflects basic information about the grantee’s proposed project. Programs may be obliged to report to
the Office accurate data on activities such as:
•
•
•
•

whether clients are provided with counsel at arraignment;
whether they are granted and post bail;
how much time they spend in jail; and
amount o f time to the next scheduled appearance and ultimately to dispose cases.

ELS will be available to assist grant recipients with how to best collect these data In ways that are
convenient to the program’s capabilities, clearly assess the goals o f the project, and assure the
collection o f information that is o f the highest possible quality. The Office may suggest the use o f a
specific data collection protocol, or work with programs to employ existing, in-house case tracking
software to produce data.
Grantees will also be required to report on successes achieved, obstacles encountered during
implementation, and efforts to overcome these obstacles, in annual progress reports, according to
individual program goals and objectives.
The Office reserves the right to:
• Reject any applications that do not meet the intent o f this RFP;
• Negotiate with applicants regarding work plans, budget line levels, and other issues raised
within the RFP review to achieve maximum impact from the grant award and serve the best
interests of New York State, and
• If unable to negotiate the contract with the selected applicants within 60 days, the Office may
begin contract negotiations with the next highest scoring qualified applicants).
Paym ent

Grantees may receive 25% o f the total first year’s award as a budget advance follow ing contract
approval by the Attorney General and the State Comptroller. Thereafter, each county will be
reimbursed for expenses incurred pursuant to grant related activities including salary, benefits, travel,
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and related expenses. No payments will be made until the contract is fully executed and approved by
the State Attorney General and the State Comptroller.

Funding Requirements
Indigent Legal Services funds distributed by the Office of Indigent Legal Services are intended to
supplement county resources for supplying indigent defense services and to ensure proper legal
representation for indigent defendants pursuant to Article IS-B o f the County Law.
Supplanting is prohibited'. Any funds awarded to a county pursuant to this RFP shall be used to
supplement and not supplant any local funds, as defined in paragraph (c) o f subdivision 2 o f section 98b o f the State Finance Law, which such County would otherwise have had to expend for the provision
o f counsel and expert, investigative and other services pursuant to Article 18-B o f the County Law.
The issuance o f this request for proposals does not obligate the Office o f Indigent Legal Services to
award grants.
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Budget Form
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Good afternoon Chairman DeFrancisco, Chairman Farrell and distinguished members of the
Committees.
Tam William Leahy, Director o f the Office o f Indigent Legal Services. Thank you for this
opportunity to appear before you to discuss the FY 2013-14 budget of the Office and Indigent ■
•Legal Services Board.,
I'd like to begin by thanking you for your past support o f the Office and Board. Last year, at my
first appearance before these Joint Legislative Public Protection Budget hearings, I asked that
you consider increasing the level o f Local Aid funding recommended in the FY 2012-13
Executive Budget to alleviate excessive attorney caseloads in upstate New York: Through your .
efforts, an additional $4 million was added in the Final FY 2012-13 Budget With, reduced
caseloads, upstate attorneys will be better able to provide effective assistance o f counsel to
individuals unable to afford counsel, as our Constitution requires. We are deeply grateful to you
for allowing us to begin the process o f promoting reduced caseloads and better representation for
clients, who are entitled to the effective assistance of counsel throughout the state o f New York.
hi September, 2012, the Indigent Legal Services Board unanimously approved a budget request
1 for FY 2013-14 o f $94 million. O f this amount, $3 million in State Operations would support
the Office (an increase of $1.5 million), and $91 million would be devoted to Aid to Localities
(an increase o f $10 million, broken down as follows: $4 million for additional upstate caseload
relief; $3 million to extend counsel at first appearance; and $3 million to, support the localities’
efforts to comply with the newly-established Performance Standards and Criteria). Overall, we
requested an increase of $11.5 million over this year’s appropriation o f $82.5 million.
.
The Executive Budget released on January 22,2013 proposes (1)*a $4 million reduction in Local
. Aid funding from $81 million to $77 million, (2) a $3 million pilot program for counsel at
arraignment, to be administered by a-yet to be named state agency, and (3) flat funding o f $1.5
million in State Operations for the ELS Office. It proposes total agency funding at $78.5 million,
which.is a $4 million reduction from our current appropriation.
\

(1) The proposed $4 million cut in Local Aid would devastate our effort to implement an
effective and sustained upstate caseload reduction program. To limit the priority that you
funded in the FY 2012-13 Budget to but a single year would send a message to counties that,
w ith only one year of funding, they would be left to absorb the costs of salaries and benefits
o f any new hires they make under this program.
(2) 1 am very pleased that the Executive Budget recommends $3 million for a pilot program for *
counsel at arraignment, which is identical in purpose to the RFP for counsel at arraignment
that my Office released this past November, and for which proposals are due next week. As
mentioned above, $3 million is exactly the additional amount we requested to augment our
already-existing RFP for counsel at first appearance during the coming fiscal year, I do,
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however, have very serious concerns about how this program will be administered, and how .
this funding from the Indigent Legal Services Fund is proposed to be spent
(3) Simply put, flat funding o f $1.5 million in State Ops will not allow for the continued
operation ofthe-ILS Office. Our staffing level often employees was finally reached on
January 7,2013. FY 2013-14 will be the first fiscal year in which our fell allotment o f 10
employees will be on the job for the entire year, and fee annualized cost o f salaries andfringe
benefits alone for these positions will approximate $L37 million. That would leave
inadequate funding for fee Office to properly function. We need a minirmrm o f $1.75 m illion
to operate this Office effectively at its current staffing level in fee coming fiscal year.
Before I discuss further wife you the FY 2013-14ILS Budget Request and Executive Budget,
1would like to describe some o f fee activities and accomplishments of fee Board and Office,
in tins our second year o f operations.
The Mission of the Office and fee Board.
The Office and Board were created in June, 2010, in partial response to fee 2006 report issued by
fee Commission on the Future of Indigent Defense Services, created by then-Chief Judge Judith
Kaye, and one month following the important decision in fiurrell-Harring v. State o f New York, •
15 NY3d 8. The Kaye Commission Report found glaring deficiencies in fee quality o f indigent
. legal services offered by counties. These deficiencies included excessive caseloads, inability to
hire full-time defenders, lack of adequate investigative and support services, inadequate training:,
minimal client contact and, in some courts, outright denial of the constitutional right to counsel.
The Office, which, began operating on February 22,2011 under fee direction and pursuant to
policies established by the Board, is mandated to assist localities -in fee exercise1o f their
. responsibility under County Law Article 18-B to provide the effective assistance o f counsel to
those persons'who axe legally entitled to counsel, but cannot afford to hire an attorney. The
statutory mission of fee Office is as simple as it is challenging; “to monitor, study and make
efforts to improve the quality .of services provided pursuant to article 18-B o f the county law.”
The Office and Board also have responsibility for fee distribution o f State funds appropriated to
fee counties from the State’s Indigent Legal Services Fund (GLSF). The State established this
dedicated Fund k 2003 to assist localities in meeting fee duty to provide legal representation to
persons unable to afford counsel. Wife fee discretion provided in the 2010 legislation, the Office
and Board can establish criteria for distributing these funds to ensure that localities use these
monies to improve the quality of indigent legal services.
Second year operations of fee Office and fee Board
During its first two years of operations, fee Board has approved the development o f feme non
competitive distributions - in amounts sufficient to restore every county and New York City to
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the level of funding they received in 2010.1 .These non-competitive distributions servé to
stabilize state funding to the counties and New York City, thereby providing assurances to die
counties and City that stale funding will not decrease at a time when they are bring asked to
improve the quality o f their representation. With the approval o f each o f the three non
competitive distributions, the Board has reaffirmed its commitment to the proposition that
counties will not be asked to do more with less.
The Board has also approved the development of three competitive grants, each targeted to
improve the qu^ity o f mandated representation under county law 18-B by using carefully
targeted state funding to address current deficiencies in the delivery of those services. These
competitive grants provide additional funding to the counties and New York City, above and
beyond the 2010 level o f funding provided by the three non-competitive'distributions.
Significantly, these initiatives - the non-competitive distributions and competitive grants - do not
impose any unfunded mandates on the counties. Counties will not be asked to perform any
additional service that state funding will not support - and the counties and the State will benefit
from having the quality of indigent legal services improve significantly.
Another notable achievement o f the Board occurred this past June, when the Board issued
standards and criteria for the provision o f mandated representation involving a conflict o f
interest These standards and criteria, which will promote quality representation and uniformity
o f practice in conflict cases throughout foe state, were extended by foe Board at its September
meeting to apply to all trial level representation in criminal and family court cases.
Nori-competitivc Distributions
This past September, the Office recommended and Board approved $7.4 million in a non-'
competitive distribution of FY 2012-13 Local Aid funds under Executive Law Article 30, section
832 (3) (f). The Board authorized a force-year allocation o f funds, in foe total amount o f $22.1
million over this"period.
This distribution (‘Distribution #3”) marks foe third non-competitive distribution authorized by .
the Board.2*It requires each county government to consult with its indigent legal service provider
leaders, including foe provider of Family Court mandated services, to craft a proposal, subject to
approval of foe Director and Board, and then submit a budget and work plan which will be
formalized in contract language. It further requires that the funding be utilized to “improve foe
quality o f services provided pursuant to article eighteen-B o f the county law.5’ Executive Law ;
Article 30, sections 832 (1) and 833 (1).
*

i

*

For the firs t fo u r years o f operation, nort-NYC counties are guaranteed by statute a percentage o f th e ILSF funds
they received In M arch, 2010 (year 1 - SO%; year 2 - 75%; year 3 -5 0 % ; year 4 -2 5 % ). New York City Is
guaranteed an annual sum o f $40 m illion, o r 38% o f its March, 2010 ILSF allocation.
2 The Board approved $8.1 m illion In a non-com petitive distribution o f FY 2011-12' Local Aid funds in September,
2011 ("D istribution 8 2 " } and $4.4 m illion In a non-com petitive distribution o f FY 2010-11 Local A id funds In M arch
and June, 2011 (“ D istribution #1“ ). The Board authorized a three year allocation o f funds fo r D istribution #2, in fo e
to ta l am ount o f $24.4 m illion.
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Like the first two non-competitive distributions authorized by the Board (Distributions #1 and
#2), Distribution #3 is essential to improving the quality'o f mandated representation and
maintaining the progress made by counties over the past year and one-half to promote and
implement county/chief defender/ILS partnerships on projects across the state. Currently, the
Office is seeking the approval o f the Office o f State Comptroller (OSC) for the distribution of
these funds3.
.By requiting consultationWith their indigent legal service providers as a precondition to the
distribution of funds» the Office has promoted an unprecedented amount o f collaboration
between &e city and county, governments and these providers. This collaborative approach,
which ensures that proposals made by the counties are informed by the experience and
professional expertise o f the service providers, means that 1LSF funds are being better targeted
toward improving the quality o f legal representation, as required by law.
Use of Funds (Distributions #1 and #2)
Counties have been utilizing State funds received from the first two distributions in creative and
innovative ways, which represents a,sharp departure from how counties used State funds prior to
2010, when there was Httie or no oversight of such funds. Indeed, how Distribution #1 and #2
funds are being used by counties represents a significant change inhow indigent legal services
are being delivered across the state. Examples o f innovative and creative uses o f these funds
include:
•
•

creating a “regional appeals bureau" to handle all criminal appeals for four counties;
establishing pilot programs to provide attorney representation at a defendant’s first court
appearance;
*
• improving access for clients to alternatives to incarceration;
• providing funding for attorneys to review and, if appropriate, challenge prior convictions
as a result of problems arising from, fhe operation, and closure, o f a crime lab;
• creating immigration attorney positions to assist clients o f defender organizations •
(criminal and family court) and assigned counsel with immigration issues; and
• purchasing case management systems to assist counties in the collection and mandated
reporting of data4.

Funds are also being used to hire additional attorney and support staff to reduce attorney ■
caseloads, provide additional expert or investigative assistance, improve access to treatment,
enhance attorney and staff training, and purchase much-needed computer equipment Many of
these initiatives had gone unaddressed for many years, or were at one time funded and then

3 Thé process o f obtaining OSC approval fo r D istribution #2 too k approxim ately eight m onths, due to OSCs in itia l
position th a t the Board's authority to distribute funds was restricted to com petitive grant processes.
4 A t present approxim ately 50 indigent legal service providers have had th e New York State Defender's Association
(NYSDA) case management system (CMS) Installed in th e ir offices.
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discontinued AH contribute to improving the quality of representation, in furtherance of our
statutory mandate5.
Competitive G rants
The Board has authorize»! a total o f just under $10.8 million annually ($32.4 million over three
years) in competitive grants ^furtherance o f three specific goals: 1) to bring New York closer to
the goal of providing counsel at a criminal defendant’s first court appearance, which is a critical
moment when his or her liberty may be at stake; 2) to bring New York into compliance with the
requirement established by the United States Supreme Court in Padilla v. Kentucky^ 130.S. C t
1473 (2010), that every assigned lawyer must provide his or her client with accurate information
as to potential immigration consequences of a conviction; and 3) to alleviate excessive caseloads
in upstate public defender offices and develop quality control measures in upstate assigned
counsel programs. All'three o f these grants are for a three year period, with total funding o f $12
million for the counsel at arraignment grant ($4.0 million per year); $8.4 million for the .
immigration consequences grant ($2.8 million per year); and $12 million for upstate caseload
reduction ($4 million per year). These grants represent the Board's priority to take immediate
steps to address constitutional deficiencies in the delivery of 18-B mandated representation and
to develop innovative models of delivering state assistance to counties through the provision of
state-funded regional support and resources.
Counsel at First Appearance
Qn November 30,2012 the Office released its Request for Proposals (RFP) for the Counsel at
First Appearance competitive grant The due date for counties to submit proposals under this
RFP is next week, on February 15. The purpose of this RFP is to make demonstrable and
measurable improvements in the delivery o f indigent .defense services to eligible persons at a
defendant’s first appearance before a judge. The RFP was designed to encourage proposals by a
wide range o f counties. It explicitly seeks “to fund projects that demonstrate new approaches”,
to support “model programs that can be easily adapted to other counties or regions”, and to
■ identify “promising practices and strategies...that can be shared with other counties ”
Like the three non-competitive distributions, counties are required to submit a proposal that is
developed through consultation with each indigent legal defense provider in the county,
including the person with responsibility for overseeing the assigned counsel program. Based on
our conversations with counties and indigent legal service providers, we are expecting a robust
response from the counties next week.

5 fo r D istribution #3. w e approved 57 proposals and finalized 53 contracts (52 counties and NYC) w ith a to ta l value
o f approxim ately $4.3 m illion. For D istribution #2, we have approved proposals andsent contracts to 50 counties
(total value of $20.4 m illion); w e expect to approve proposals by the rem aining 8 localities w ith in th e next m onth
o r tw o. O f the 50 contracts w e have offered to date, 33 have been executed by th e counties and returned to the
O ffice; and 25 o f these contracts have received fin a l approval by th e A ttorney General's O ffice and O ffice o f State
Com ptroller. -
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Padilla compliance regional resource centers
The Board's Padilla compliance grant will provide counsel with the training and support
necessary to fulfill his or her professional obligations with respect to immigration consequences
under the United States Supreme Court’s Padilla decision in 2010. It will involve the creation of
several regional resource and training centers that will serve every attorney within New York
State who provides representation for a client under article! 8-B. These resource and training
centers will serve as a model for future ILS efforts to regionalize additional services in order to
better assist counties in providing effective representation.
The RJFP for the Padilla compliance grant is currently being developed .in concert with the Office
of the State Comptroller, with an anticipated release in the near future.
Upstate Caseload Reduction
As I noted in my opening remarks, I want to thank you for your addition of $4 million in the FY
2012-13 Final Budget to reduce upstate caseloads.
That excessive caseloads impair the quality o f legal representation that indigent legal service
lawyers can provide is a given. No lawyer, however well qualified, can provide the effective
assistance o f counsel that our Constitution requires if he or she is saddled with an excessive "
caseload. The need for manageable caseloads is emphasized in all published state and national
'standards, and in numerous state and national reports on deficiencies in mandated representation.
See, for example, Securing Reasonable Caseloads: Ethics and Law in Pttblic Defense, Norman
Lefstein (ABA Standing Committee on Legal Aid and Indigent Defendants, 2011), available at
www.indigentdefense.org.
Significantly, as part o f the FY 2009-2010 Final Budget, the Legislature passed a landmark law ■
authorizing the Chief Administrative Judge to enact caseload standards for indigent defense
providers in New York City that would be phased in over four years.6 This law was enacted to
ensure that low income New Yorkers who are accused of crimes - sometimes wrongfully -in
New York City will be represented by lawyers with proper caseloads that do not exceed
maximum national norms.
.
, .
The Board’s avowed intention in authorizing the development o f the upstate caseload reduction
■ grant is twofold: to alleviate excessive caseloads in upstate public defender and other staffed
offices, and to develop quality control measures in upstate assigned counsel programs. This
funding is designed to afford upstate attorneys and their clients the same type of relief that New
York City defender offices and their clients ace now receiving horn the workload reduction
program initiated in 2009.

* In FY 2012-13, NYC in stitu tio n a l providers received approxim ately $29 m illion fo r th e .purpose o f reducing
.caseloads. These hinds are derived from th e Judiciary Budget *
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Standards of Representation
A t its June, 2012 meeting, the Indigent Legal Services Board approved the Standards and
Criteriafo r the Provision o f Mandated Representation in Cases Involving a Conflict o f Interest,
effective July 1,2012. The standards and criteria hew closely to the established and widely .
admired New York State Bar Association Revised Standards for Providing Mandated
Representation (revised 2010), which indeed are cross-referenced throughout; but they derive
also from other state standards and nationally recognized criteria.
The standards and criteria, issued in fulfillment o f this Office’s responsibility under the
Executive Law, serve a twofold purpose. First, the standards and criteria will be utilized by the
Office and Board to work cooperatively with counties and legal'service providers to generate
improvements in the quality of mandated legal services, with the objective of achieving
compliance with the standards. Indeed, the issuance of these standards arid criteria was
accompanied by a preamble that stressed the importance of the statutory role o f the Office “to
assist counties.” •Secondly, under County Law section 722 (3) (b) & (c), the State Administrator
(Chief A dm inistrative Judge) is directed to “employ the guidelines established by the [Office]”
when considering approval o f an office o f conflict defender.
At its September, 2012 meeting, the Board extended these standards to ajjply to all trial level
representation in criminal and family court, effective as of January 1,2013.
FY 2013-14ILS Budget Request
Our budget request of $91 million fbr Aid to Localities and $3 million for State Operations
warrants your full support In light of the Executive Budget, the Allowing aspects o f our request
are o f utmost concern.
First, the four million dollars for caseload reduction relief in upstate counties th at was
eliminated in the executive budget must be restored, and should be increased. Excessive
defender office caseloads and the absence of quality assurance structures in assigned counsel
programs in upstate, counties are pervasive. Until they have been remedied, the State o f New
York will remain vulnerable to the criticism that it has failed to comply with its fundamental
constitutional responsibility to provide counsel - effective counsel - for people who are legally
entitled to the assistance of an attorney, and do not have the means to hire one. In 2009, this
Legislature authorized and funded a multi-year program to alleviate excessive public defender
caseloads in New York City. Last year, you authorized an initial appropriation o f $4 million to
allow us to begin redressing that same constitutional infirmity in, the 57 upstate counties. That
amount should be increased in this appropriation to $8 million, if significant progress is to be
achieved. At the very least, however, the $4 million must be appropriated, so that the Office can
offer and the counties may apply for three years o f funding with the assurance that state funding
will not dry up after a single year of progress. This is an urgent matter o f mandate relief
fundamental fairness, and constitutional compliance.
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Second, the Office must be funded at a sufficient level to perm it its effective operation
during th e full fiscal year. The Office of Indigent Legal Services was envisioned from the
outset as a $3 million operation with twenty employees. During our first two fiscal years, when
we had extremely limited staffing, the reduced State Operations appropriation o f $1,5 million
was sufficient to pay for salaries and the cost of office operations..However, since five o f our ten
employees joined us during the current fiscal year - one in July, two in September, and two in
January, 2013 - the coming fiscal year will be the first in which all tea employees will be
employed throughout the fiscal year. As mentioned above, salary and fringe benefit assessments
alone will total $1.37 million. Therefore, we require a minimum of $1.75 million if we are to
operate effectively in FY 2013-14.
,
Third, the $3 million we requested for Provision of Counsel at A rraignm ent should be
made a part, of our appropriation, as its purpose, of improving the quality of representation
. is our core statutory responsibility. During the past two years, small pilot programs to expand
the provision o f counsel at arraignment have taken hold or been planned in upstate counties such
as Chautauqua, Erie, Onondaga, Ontario and Tompkins. We have provided advice, assistance
and in some cases funding to encourage these initiatives. On November 30,2012, we released
our RFP for die Counsel at F irst Appearance Demonstration G rant (see attached copy), with
an application deadline of February 15,2013, just nine days from now. Interest in this funding
opportunity has been widespread and robust. Given the extensive scope o f the problem and the
strong interest in fixing it, we requested an additional $3 million for this purpose in our FY 201314 budget request The Executive Budget indeed allocates $3 million from the Indigent Legal Services Fund as requested; but inexplicably fails to allocate the money to the Office that alone
possesses the expertise!, the experience and the statutory responsibility to repair the constitutional
damage. The funds should be made part of the Aid to Localities component of this Office’s
appropriation. •
.
Your affirmation of these three urgent agency priorities would add a total o f $4.25 million to the
overall state appropriation, and would transfer the aforementioned $3 million from the
“Miscellaneous” ledger to the Office appropriation. This would result in an appropriation of
$85.75 million; $84 million in Aid to Localities and $1.75 million ih State Operations. These
changes would result in a total increase of $3.25 million or 3.9% over the current appropriation.
I f foe additional $4 million we have requested to augment our upstate caseload reduction
program were funded, as we have urged, the total appropriation would be $89.75 million, an
increase of $7.25 million or 8.8%.
. These actions are essential, if we are to advance foe progress we have made in our first two years
to improve foe quality o f representation in cases where such representation is legally mandated. .
throughout foe state o f New York. As importantly, they are essential if New York is to bring „
itself into compliance with minimal constitutional standards for foe provision of counsel in these
cases. While the cost of providing counsel borne by foe counties and New York City has soared
by $119 million in the past ten years, and by almost $38 million between 2009 and 2011 (see
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attached “Local Expenditures on Indigent Legal Services Statewide, 2002» 2009 and 20X1”),
state appropriations since FY 2009-10 to date have been essentially flat (see attached “Indigent
Legal Services Fund Local Aid Appropriations”. Indeed, under the Aid to Localities
recommendation contained in.the Executive Budget, thë state Indigent Legal Services Fund
allocation of $77 million to localities in FY 2013-14 would increase not one dollar from the FY
2010-11 appropriation.
It is both appropriate and necessary for the State of New York to provide much more significant
financial support to the 57 counties and the City of New York, which have, home the lion’s share,
and also an ever-increasing share, of the cost of providing legally mandated counsel. As an
important first step, I therefore ask you to approve our full $91 million request for Aid to
Localities. This, funding would enable the localities and their indigent legal services providers to
reduce caseloads, to provide counsel at a defendant’s first court appearance, and to work toward
compliance with the performance standards which have been promulgated by the Office as
required by law. Every dollar of this requested increase would be dedicated-to improving the
quality o f representation.
Finally, we have requested a total of $3 million in State Operations, which fluids the activities of
this Office. As argued above, we need a minimum of $ 1.75 million to conduct our necessary
operations effectively in the coming fiscal year. We propose to dedicate the remaining $1.25 ,
million to creating four state-funded Regional Support Centers during the course o f the fiscal
year. These-Regional Support Centers would be o f great assistance to localities in their effort to
improve the quality o f representation in a cost-effective way. These Regional Centers would
identify and make more easily available essential support such as investigation, diversion,
forensic assistance, treatment resources, certification, appellate representation and other
resources, as described in The First Annual Report o f the Indigent Legal Services Board
(November, 2012) at 13-14 (see attached copy of cover page and pages cited). These regional
centers have great promise to improve the quality of representation in a very cost-effective
manner.
■Finally I must emphasize that the mission of the Office of Indigent LegahServxees to improve the
quality o f representation throughout the State o f New York cannot succeed if the New York
State Defender Association’s Public Defense Backup Center is not adequately supported in'this
appropriation. For decades, the Backup Center has been the one source that provides essential
training and legal advice to thousands o f public defenders and assigned counsel throughout thfe
. state. Its services are also threatened by the inadequacy of the appropriation proposed in the
Executive Budget. As I said last year: "My office cannot succeed, and New York cannot meet
its Constitutional obligation to provide competent counsel to those who cannot afford to pay for
it, if the Backup Center is allowed to fed for lack o f funding.”
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Concluding Point: Next month, oh March 18, the nation will celebrate the 50th anniversary of.
the famous decision in Gideon v. Wainwright, 372 U.S. 335 (1963). Every lawyer and law
student is familiar with the Court’s proud proclamation that echo through our national history
and are quoted on our office stationery: “The right.. .to counsel may not be deemed fundamental
and.essential to fair trials in some countries, but it is in ours.” To date, New York has failed to
live up to the constitutional standards that have been established in the Gideon decision and its
progeny. The time to act is now. Thank you for your attention and your support for the right to
counsel in New York.
*
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An Estimate of the Cost of Compliance
with Maximum National Caseload Limits
in Upstate New York
Executive Summary.
® In 2012, th e 57 u pstate counties of New York State spent Si 65.934,692, largely from co iiniy
funds, to provide legally mandated représentât ion to indigent persons under NY County Law
Article 18-B.
® Maximum national caseload limits published in the 1970s stipulate that the weighted; caseloads of
attorneys in institutional providers of indigent legal services should average no more than 400, In
the 71 such providers in upstate New York In 2012 the average weighted caseload was 719,
® In order io comply with maximum national caseload limits in 2012, New York would have had to
spend an additidnal $111,214,533 on indigent legal services in upstate counties.
® $69,360,191 of this amount was needed in the 71 institutional providers of representation in
upstate counties. This would have paid for 567 new staff attorneys in addition to the 654
employed that year. It would also have funded 324 new non-attorney staff in addition to the 297
who were already employed. Expenditures in each of these programs would have had to increase
by: an average of 92%.
® $41,854,342, or the remainder of the total, would have been required to bring the 58 upstate
assigned counsel programs into compliance with national standards. Expenditures in each o f
these programs-would have had to increase by an average of 67%.
«

This estimate Is grounded on conservative assinuptions with respect to both the caseload limits
used, which have been criticized as excessively high, and the methods by which caseloads,
salaries and expenditures were quantified, This was to avoid overstating the cost of"bringing New
York's upstate counties into compliance with national caseload maxima.
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An Estimate of the Cost of Compliance
with Maximum National Caseload Limits
in Upstate New lark
At the Commission's four publ ic hearings, virtualiy all institutional
defenders testified to haying to labor under excessive caseloads.
Commission: an ike Future o f indigent Defense Services’

Final Report to the.. Chief.Judge o f tbo State.6f New Vork, 2006, p. 17,

'la tn n d ijc tic f f l
Since the 2Q06 pubUeation of the Final Report of the Commission on the Future of Indigent Defense
Services, there lias been some effort to ameliorate the crushing caseloads; under which prGviders of
indigent .defense in New York State labor. In 2009, a prograni of state funding was begun with the
objective of reducing the average caseloads of attorneys employedby six sendee providers in Mew York
City to a level below 400 misdemeanor or 150 felony assignments annually.1 Compliance with these
limits is required by April L 2014, and $40 million was budgeted for that purpose in fiscal year 2013-14c
For the 135 providers of iitdi gent legal sew ices in the fifty-seven upstate counties o f Mew York Stated
however, little has changed either In terms of the workloads with which.-they contend or the availability of
kSee Rules of the Chief AdministrativeJudge §127.7. Workload of Attorneys and Law Offices Providing
Representation to Indigent Clients in Criminal Matters in Mew York City, available at
http:// ww\wnvcourts.gOv/mles/chiefad-min/127.shtmiflO? /accessed 11/6/13). The rule reads in part as:follows; uThe
number o f matters assigned in a calendar year to an attorney appointed to represent indigent clients in criminal
matters pursuant to Article1IS-B o f the County Law in Mew Y ork City shaJ 1not exceed 150 felony cases; or 400
misdemeanor cases; or a proportionate combination of felony and misdemeanor cases (at a ratio of 1:2.66)/J
? Tills figure comes at the culmination of a period o f progressively increased funding since 2009, during which
progress to ward national caseload lint its in these six providers has been tracked. Although this report does not
address Mew York City, it is notable that the caseload reduction program now in place covers just six o f the fifteen
providers o f indigent legal services tliat were active in .the .city in 2Q1.2.The providers receivingfunding were the
Legal Aid Society, Bronx Defenders, Brooklyn Defender Services, Neighborhood Defender Services of Harlem,
Queens Law Associates and Mew York County Defender Services. The remaining providers include three providers
of appellate representation (Appellate Advocates, Office of the Appellate Defender and the Center for Appellate
Lipgaifon)t::twoproviders: of representation to parents in family court (the Center for Family Representation and the
Brooklyn Family Defense Project), and four assigned counsel programs (two each in the first; and second judicial
departments, covering family and criminal defense respecti vely.) The total number of providers is now only
fourteen, following the merger of die Brooklyn Family Defense Project with Brooklyn Defender Services in January
o f 2013.
3 The fifty-seven counties include/all counties outside of the five boroughs of New York City.
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external funding. For that reason, on August 22,2013, thé Office of Indigent Legal Services (ILS) issued
a Request for Proposals titled Upstate Quality Improvement and Caseload Redaction Grant, aimed at
providing an initial outlay of resources to reduce the stresses Under which upstate providers are working,
and empowering those providers to tailor locally-crafted solutions to the unique caseload and quality
challenges they face, The grant program will provide a total of $4 million annually in funding to as many
as 45 of the 57 eligible counties over three years,4
The purpose of this report is to assess the true size of the financial need for caseload rel ief in upstate Ne w
York. In 2012, a total of $165.934,692 was spent on indigent legal services- in upstate counties,5 The
analysis that follows estimates an additional $ 111,214,533 would have been required to fully fund
compliance with maximum national caseload limits in upstate counties in that year alone.
Throughout this analysis, ILS strove to base its calculation of needed resources on; conservative
assumptions and available data. This analysis of the resources needed to fund deficiencies in
representation in upstate New York therefore represents a reliable, yet conservative, estimate o f the
amount needed.

Caseload-Limits-'
The purpose of caseload limits is to establish the minimum conditions under which it is possible to:
provide adequate representation to clients. Compliance with such limits does not necessarily mean such
services will be adequate, but evidence of non-eomplianee is an indication that it would be presumptively
impossible for any lawyer, ho matter how competent, to provide adequate representation. Such limits
specify the maximum numbers of cases a lawyer may-be assigned in a given year, and also the levels of
supervision and support from other staff that would be necessary to make satisfactory representation
possible. Consequently, it is possible to use such limits to determine the caseload levels below which an
indigent legal services provider must staydo avoid1providing inadequate representation. -

InAtifufionalProviders;
Institutional providers of indigent legal services inelude public defender offices and legal aid societies
with:staffs of attorneys. The National Advisory Commission on Criminal Justice Standards: and Goals
(N A Q stated in 1973 that the maximum number of cases attorneys in such agencies could reasonably be
expected to handle should not average Over 400 misdemeanors, 150 felonies, or 25 appeals per attorney
per year.6 The standards also went on to say that for every ten line attorneys a supervising attorney with

4 The Office of Indigent Legal Services sought additional funding in both FY 2012-13 and FY.2013-14 in response
to the acute level ofconcern among providers of iudigent legal services about this issue.
5 Data obtained Rom county reports to the Office of State Compti'oller and provider reports to the Office of Court
Administration cm file with: the Office o f Indigent Legal Services. Of this amotmt,$89,088,578 was spent in
institutional provider offices, and $76,846,114 was spent in assigned counsel programs.
National Advisory Commission on Criminal Justice Standards and Goals, Courts (United States Government
Printing Office, Washington DC, 1973). See Chapter 13. 'The Defense', and Standard 13.12, Workload of Public
Defenders, available at
http://www.nlada.org/Defender/Defcnder Standards/Staitdards^For The Defense#thirteentwelve (accessed
11/6/13).
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reduced caseload ought also to be présent.7* in the First Judicial; Department in New York City, the
Indigent Defense Organization Oversight Committee has stipulated that the caseload of that supervisor
should be .equal, at most, to 10% of that o f a regular: attorney.^ Taken together, these standards suggest
that when an offtceN staffing and eases are combined the average caseload per attorney should: not exceed
367 misdemeanors, IBS felonies or 23 appellate eases, roynding to the nearest case.0 Fut another way,
felony cases should, be weighted as équivalent to 2.67 misdemeanors, and appellate cases weighted as
equivalent to 16 misdemeanors;10
We applied;the same limit for parent representation eases as in felony criminal cases, setting the ratio at
138 cases per lawyer after accounting for supervision. This standard is conservative when compared to
those in place in other states such as Massachusetts, where providers are limited to 125 cases.11 We were
also -guided by national standards issued by the American Bar Association, which suggest that attorneys
for:parents should be limited to between 50 and 100 cases at any one time. New York has not established
a limit for parent representation,, though it is instructive that attorneys for children in the state's family
courts may not exceed 150 open cases.12
Recognizing that adequate representation cannot h e:provided in the absence of %s]ocial workers,
in vestigators, paralegal and paraprofessional staff as well as clerical/secretar ial staff," national standards
also stîp.ulate the ratio of attorney to non-attorney staff that organizations require.13 The Model Contract
for PublicDefense Services, drawn up in 2000 under the joint auspices o f the Federally-funded Criminal
Court Technical Assistance Project and the National Legal Aid and Defender Association, stipulates that
investigators and social workers should: be provided at a rate of one for every 450 felony cases
respectively .(suggesting a ratio of one o f each for ever)- three attorneys), in addition to one legal assistant

7 Ibid.
s General Requirements for All;Organized Providers-of Defense Services to Indigent Defendants, July 1,1996.
Indigent Defense Organizador! Oversight. Committee (IQOQCf See standard V.B,2.c,
9 More precisely, combining supervisory and staff attorney caseloads in this way results in standards of 367,27
misdemeanor cases. 137.72 felony cases, and 22,95 appellate cases per attorney per year.
10 The concept o f ‘weighted easeloadVhas been used commonly in New York City, where providers sometimes
quantify their progress as an attempt to achieve a -weighted caseload1 of 400.
5- See Standard 16, Policies und Procedures Governing Billing andCompemalkm, 2011, available at
http ://WWW:, pub lie cou nsel.n et/p r iva te c o uns e i niamtal/C URRÉNT MAN UA L 20 i Q/MANLI ALCha p5 links3.ndf
(accessed 11/6/13).
12 For the American Bar Association standards see Commentary to Obligation 2 of Attorney Managers (‘Determine
and set reasonable caseloads for attorneys’, p. 32, availableat
http://\vww.americ a nba r,ore/content/dam/aba/adminisuative/chlid law/ParentStds.authcheckdaromdf (accessed
! 1/6/13), For attorneys for children in New York, see Rules o f the Chief Adm ini strative Judge, §127.5 Workload o f
the Attorney for the Child. Available :at lmn;//wuvw,nvcQurts.gQv/ruies/ch:iefadmin/127.shtmhf05 (aecessed
11/6/13). We also: note that Washington: Stale limits parent attorneys to 80 open cases, see Standard 3, Washington
SfateBarA ss o ciation Standards fo r indigent Defense Services, 2011, available at httm/Avww, wsba. or e/LeuaiCommnn itv/Co mm ittees-Boards^an d-OtherGrou ps/Yin edla/ File s/h eg a 1%2 0Co ni mun itv/Co mm ittses Boards Pan el s/Council %2 0 oh%2 QP ubl ic%20Defe ns'e/Sta.
ndards%20 for%20Indigen t%2 ODefen se %2 0 Se rvi ces‘?020(2011 ), ashx (accessed 11/6/13),
lj Standard 4.1, Guidelinesfo r Legal Defense Systems in the United Slates, Final Report o f the National Study
Commission on Defense Services (National; Legal Aid and Defender Association. Washington DC, 1976),
httnttAvww. ni ada. or g/De fen der/D e fend er . Stand ards/G in del incs For :Lena 1. Defe use System.svfo nro ne /accessed
11/6/13), The NSC standards go on to stipulate tit at one Investigator should be provided for every three attomeys,
but do not specify ratios:for other types of non-attorney staff.
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for every four attorneys, All told,, these standards suggest; a ratio of 0.92 non-attorney staff for every
attorney.1415 State standards in Indiana suggest a ratio of 0.75:1, while those in Washington State suggest
ratio of 0.5:1 though the latter mentions only secretarial and investigative support, while stipulating that
social work, mental health and interpretive staff must be provided in addition.i:> In this report, we applied
a conservative standard of 0.5 non-attorney staff per attorney.16

V: Table 1: Ratios- Used'-in'. Analysis -:/,'

Crimmalcases per attprney /,
-/Misdemeanors^
367:1
: ■;Felonies ,-' ■■y/
'/ 138:1 .
'' .'Appeals; //:.///.'.'/■ /' /-/ y /. --■/ 23:1 -y
; /fam ily casesper ationiey;. :y■138:f ■N on-attofneystaffpef :

0.5:1 w/

Assigned Cóunsel-Pr&vidérs
Assigned Counsel systems:pf representation provide indigent legal services througlr individual lawyer's
appointed by the court and paid hourly for their time. Among assigned counsel providers of'indigent
representation, the application of caseload limits presents unique problems. The total caseloads of
assigned attorneys :eannot usually be known because they may take cases on private retainer in addition to
their indigent legal services work. Assigned attorneys do, however* bill for a specific number o f hours

14 National Legal Aid and Defender Association, 2000: Model Contract fo r Public Defender Sendees, section VII.f.
The ratio of 0.92:1 non-nttomey-io-aiiorney staff is obtained by combining the ratios of 0.333:1 for investigators,
0.333:1 for social workers, and 0/250:1 for legal assistants.
15 The Washington standard, providing for one legal assistant for every four attorneys and one investigator for e-very
four attorneys but aiso noting social work staff, mental health professionals, and interpreters must be available in
addition, can be found here: Ittin ://vour. ki n gcoirnty. no v/mkcc/agendas/ii hs/20120911 -I jhhsadditional.pdf? sm au ^iVV4oV61R 5kS0V 05 (accessed 11/6/13). The Indiana standard, providing that one
secretary/paralegal, one inve st igat or/p ar a 1egal, and one other supporting' staff member should be available for every
four attorneys, is available here (see Table 23: http://www.in.gov/H)diciaiv/Ddc/fiies/htdtgent-defense-non~
can.ndf? sm au HYV4qV6fR5kSQVQ5 (accessed 11/6/13).
16 The reason for the leniency of the standard Is to assure the estimates o f the need for additional staff were not
unjustly inflated. We do not endorse this standard as sufficient, however, but regard the need to establish a truly
adequate standard as a matter for future research and consultation. Additionally,, we did not attempt to distinguish
between types of nen-attomey staff/(investigator, social worker, administrative, ete.) because we are aware these
categories are quite elastic. Workload pressures ifequently require staff with ‘investigator’ job titles to engage in
administrative or other activities unrelated to the factual investigation of cases. For that reason, correctly
quantifying the number o f ‘investigators’ retained on staff in New York would requite detailed knowledge o f their
occupational roles. In addition to this problem, national standards are not In consensus over ratios of specific types
of supporting staff within a defender office, though all assert the critical importance of investigative, paralegal,
socia! work and: administrati ve support in some co mb ¡nation. For the present analysis. therefore, a gross
measurement o f the total number of non-attorney staff was employed in combination/with a conservative benchmark
(0,5:1) for which support could reasonably be deduced .from national standards.
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worked on eaolt.casa, and expectations for 'hours'spent per ease can be inferred from- caseload standards;17*
Assurning a tofol working year has 1,87$ hours,i:San attorney with 367 misdemeanors or 138; felony or
fofoily court Assignments should spend 5.1 and 13,6.hours on cases of each type respectively. Similarly, a
single appellate ease should demand 81,7 hours of work,19*21 We used these standards as the benchmarks
for tho analysis Of assigned counsel providers that fol lows,
Support and supervision are no less necessary for indigent legal services provided under the auspices of
assigned counsel programs than for institutional providers. We accounted for supervisión through the use
of the same caseload standards employed for institutional providers, which incorporate a prorated
caseload reduction for supervising attorneys. Likewise, to account for support from non-attorney
personnel, we assumed thatfor every hourthat an attorney works, a non-attorney should work for 0.5
hours.
■-Sh otiìef L im its .B e L o w e r ? '
th e caseload limits used in this report are of .nationalpedigreeand relatively long historical standing.
Nevertheless, the benchmarks they set have frequently and fairly been criticized as out-of-date,
empir ica 1ly unsupported, and, above all, too high, Created in an historical period before:the massi ve
increase in both the complexity.of the criminal trial process ami also the seriousness o f the consequences
o f a criminafconviction. the NAC standards do not accoiintfortheincreasesin the severity o f the:
criminal penalties and civil consequences to which defendants have been subjected since 1973,2y They
also do not account for innovations which have created newkinds of work for defenders such: as problem
solving courts and the civil commitment of sex offenders,31 ILS is aware, for example, that several
defenders in upstate counties provide representation to all defendants at regular drug court status
conferences - includiiig those whet haveretained private counsel.
The standards also providèmp empirical justification for the setting of the benchmarks at the levels they
dp, andevenat the time of writing included the cavcat that lower limits might be appropriate in certain
localities,22 Evidence produced since that time has examined the link between caseloads and the actual
17 It is pertinent to note here that the rates of compensation for assigned counsel work remain at the level set in 2004,
namely; $60 per hour for misdemeanor cases and $75 per hour for ail other cases. Per-case caps are set at $2,400 and
$4,400 respectively and can be exceeded only in 'extraordinary circumstances'. (See NY County Law §722-b.) ILS
has heard numerous reports around the state of these rates and caps being insufficient to assure quality
representation,

^ According to www,vvorkinadavs,us (accessed 11/6/13) New York State had 250 working days in 2012 after
accounting for weekends and State holidays. We allocated 7,5 billable hours to each day.
More precisely, the standards require that programs average at least 5,105 hours per misdemeanor case, 13.614
hours per felony or family case, and S I,683 hours per appellate, case.
.2i>See Justice Denied: America’s Cvniimimg Negleci o f mtr Constitutional- Right to Counsel, Report of the National
Right to Counsel Committee, 2009, at w'ww.consthulibnproiect.org/pdf l30.pd:f/accessed 11 ¡6113) especially pages
38-39.
'
21L is also worth noting a subtly different-problem observed in some New York counties whereby providers of
indigent legal, services are charged with responsibilities which are outside the scope of providing representation.
The most common instance of this Is the de facto practice Of defenders performing checks on the financia [eligibility
of clients for services - a function properly the preserve of the judiciary, and one \vhich Consumes resources
intended for the provision o f representation.
22 National Advisory CommÎssipnon Criminal Justice Standards and Goals, Courts (United States Government
Printing Office, Washington DC, 1973), The text of the commentary to die caseload standard raises “the Caveat that
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work that attorneys do, and has established not only the negative relationship between caseloads and the
quality of representation;, but has also been used to generate new, lower caseload limits in some places.23
These findings, combined with the changes in the nature of the work ind igent lega 1services providers are
expected to perform, confirm that the NAC was right to be circumspect about setting caseload standards
at the levels it did. in 2002, the American Bar Association declared that the NAG numbers “should in no
event be exceeded.”24* Moretwer, the: most recent and authoritative national assessment of caseloads:
concluded flatly that “the NAC's maximum caseload numbers per attorney per year are too high/'"5
The caseload limits used here are best understood as absolute maxima—levels beyond which any
defender office or assigned counsel program should be considered inherently crippled and presumptively
unable to provide adequate services. With further study, we may conclude that these maxima should be
set 1ower. In the interest of p rod u.cihg only a conservative estimate of the necessary investment o f
resources required to bring upstate New York in line with what are the most widely-recognized maximum
caseload limits, however, we employ them here.

particular local conditions ~ such as travel time -- may mean mat lower limits are essential to adequate provision Of
defense services In any specific jurisdiction-* (page 277, commentary to Standard 13.12).
2,! For evidence that caseloads arerélated to case outcomes, sec Luchansky (2009) The Public Défense Pilot
Projects: Washington State Office o f Public Defense, available at
hnp://di aitaiarchives.wa.aQv/WA.Media/do/QC9435 A31893 À6A3G5Q4PA4 A Á28678A 5.pdffaccessed 11/6/13);
Harper, Brennan and Szolnoki (2005), Dependency and.TermInation Parents' Representation Program Evaluation
Report 2005, available at http ://w ww.o pd.vva .no v/d ocu ments/G04 8-2 QQ5 PRP Eva 1uat io n. pd f (accessed 1116113);
Iyengar (2007) An Analysis o f the Performance o f Federal Indigent Defense Coimsef National Bureau of
Economic Research, working paper series # 13187, available at httD://ww\v.nber.org/paners/w 13187 (accessed
11/6/13); Anderson, David C. (1997), Public Defenders in the Neighborhood: A Harlem Law Office Stresses
Teamwork, Early Investigation available at; https://www.ncirs.gbv/pdfiiles/16306] ,pdf (accessed 11/6/13). For
specific guidance on lower caseload standards based on a workload assessment, see Lancaster County Public
Defender W oM oad Assessment, July 2008 (recommending a limit of 127 felony assignments per attorney) available
at
http:A/ppc.unLedu/userfiies/fl!e/Docunients/proiects/Pablic%2QPefender/Public%20Detendet'%20Workload%20Ass
essment.pdf (ac cessed i, 1/6/13 ), See a Iso Massachusetts Committee for Public. Counsel Services, Policies and
Procedures Governing Billing and Compensation, (2011), Standard 16. setting a limit o f 1G0 Superior Court (he.
serious felony) cases per attorney and 250 District Court (misdemeanors and lesser felony) cases per attorney,
available at;
.http://wvvw.publiCc&unsel.net/Privale Counsel Manual/CURRENT MANUAL 201Q/MÀNU ALChap51inks3,pdf
(accessed 1116113), We also note the well-established understanding among providers of appellate representation in
New York State that 25 criminal appellate assignments a year is significantly above what a single attorney can
handle if they are expected to provide adequate, representation. Practitioners in this area in New York City have
established policies whereby attorneys typically handle no more than ten to fourteen such assignments annually.
ILS continues to study the issue of appropriate caseload limits for trial and appellate work, and our use of the NAC's
standards should not be read as an endorsement.
24 American Bar Association, 20Ô2. Ten Principles o f a Public Defense Delivery System. See commentary to
Standard s. Available at:
http://w'ww.ameri:canbar.ora/content/dam/aba/administrative/ledal aid IndiPent. defendants/is sclaid def tenorinci
plesbookiet.authcheckdam.pdf (accessed 11/6/131,
2> Lefsiein, N,, 2012, Securing Reasonable Caseloads: Ethics and Law in Public Defense, American Bar
Association Standing Committee on Legal Aid and indigent Defendants, page 47, available at:
htto ;// w ww ,a mer jc a nba r, o ra/c on ten t/d a m/a ba/p u bl icat ion s/b ook s/1s sclaid def-securing reasonable caseloads.auih
checkdam.pdf (accessed Í 1/6/131.
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..Data £:c#ecte;dL
ILS sought data on the caseloads,:staffmgandaxpenditures of the 150 known providers of indigent legal
services:da the State in 2012. 15 ofthese were eliminated from: this analysis because they were based in
Ne wYork Gitywhich is presentiy subject to the caseload reduction progrant mentioned above. A further
six were individual attorneys contracted to provide represejttation: respecti vely in Clinton County (3
family court attorneys): and Rensselaer Gourity (2 family arid 1 appellate attorney). Data could not be
obtained: from either County breaking out the work ofthese attorneys, and the caseload and expenditure
data associated with their work were therefore merged with the data o f the assigned counsel program from
each county.
These deletions and merges resulted in a final dataset with 129 programs, 71 of thesewere institutional
providers* and 58 were assigned counsel programs.2'1 For the institutional providers* we collected data on
newly assigned cases in 2012, as well as the total numbers of attorney and non-attorney staff jn the
programs. "For the assigned counsel programs, we collected caseload figures as well as data on total
expenditures for 2Q12t

-CaseloadsEvery provider of indigent legal' servtces in New York State is required to submit statistics on newly
assigtted.homicide?.felony, ntisdemeanop family and appellate cases via an annual report known as the
UCS-195.2/ For 88 of the 129 providers under study, 2012 easeload data were obtained from these
submissions. O f the remain ing 41 programs, one made a submission contairimg data on hew assignments
that were hot broken down by ease type, two made submissions that were missing data on family court
caseloads, while the remaining 3:8-.either did not submit the form at all (14 programs) or submitted forms
which combined data on caseloads from multiple programs (24 programs - combined into just 11 forms).
ILS therefore contacted each of these 41 programs directly to request that they provide the data requ ired
for the analysis - in some cases for the first time, and in other cases by breaking out the numbers they had
.already provided in the appropriate way, 36 were able to provide data,“8 O f the remaining five programs,
two could not provide any data, and three could provide criminal caseloads only. Thus, o f the 129
programs, caseload daia were obtained for ¡24. .
Our data collection procedures were designed to prevent the over-statement of caseloads in defender
offices. Indeed* there is every likelihood that caseloads.are understated in this re port, While data were267*
26 Although there are 57 Upstate counties, Wayne County runs its familyand criminal court assignments under
different auspices and reports the caseload data separately, so these were treated as separate programs here.
27 See NY County Law §722-f.
23 Thirty-oneprograms provided 2Q12caseload: data. Two provided 2010 data, and three provided a total number of
new assignments, not broken out by case type (felony, misdemeanor etc. ), from which data were inferred. In-these
three latter programs the total number of new assignments was divided into an estimate of felony and misdemeanor
cases based upon statistics published by the p i vision of Crim inal Justice Services (DCJS) indicating the breakdown
ofaiTesisinthe county byfelony vs.m i sdem can or. For example, in one county, the public defender indicated that
200 criminal cases were conflicted out to assigned attorneys but could ndtrepori how many were felony and how
manywere misdemeanor cases. The arrest data showed that in 2012 28.7% of arrests in the county were For felony
offenses. The 200 assigned eases vvere apportioned accordingly, resulting in an estimated 57 felony cases and 143
misdemeanors.
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collected on assignments to felony, misdemeanor, family and appellate cases, we did not collect data on
the representation being provided to clients undergoing treatment programs in problem-solving courts or
to clients facing the possibility of civil commitment as a sex offender, We also did not apply any
additional weight to serious eases such as homicides, violent felonies, or serious sex offenses, despite the
large amounts of work they require, Appellate assignments in county courts, family courts, parole
appeals, and Sex Offender Registration Act (SORA) hearings were also omitted from the data.39 In each
of these types of cases a defendant, or respondent as the case may be, is entitled to counsel. Vet, either
because no data were available or no caseload limits were stipulated in the standards we reviewed, we did
not factor this work into our analysis.

We sought data on the numbers of full-time-equivalent .attorney and non-attomey staff in each of the 71
institutional providers under study. In order to obtain these data, we first examined the UCS-195
submissions from these providers, where they were available, and cross-referenced any figures with
memoranda prepared by 1LS staff from site visits conducted in 2012. In many cases:, these yielded data
on both die attorney and non-attorney staffing levels of offices, though holes in the data remained. Each
of the ? 1 providers was then contacted, shown the data that had been col lected, and asked to verify or
alter them as appropriate. In this way, data on attorney and non-attorney staff were successfully collated
for all programs,
in older to projeci the cost of recruiting additional attorney and non-attorney staff in institutional
providers where staffing levels were low, it was necessary to glean data on the average salaries and
benefits o f such individuals. Data on salaries for public defenders were obtained from the 2012 Public
Sector and Public Interest Attorney Salary /fepowwhich indicated entry'-level public defenders in the
Northeast were paid an average of $51,521 that year.'9 Data from the Bureau of Labor Statistics on the
average wage for paralegals ($53,570), private investigators ($52,430) and administrative assistants
(838,010) in New York State in 2012 were also obtained for the purpose o f calculating the cost of
recruiting non -attorney staff?1 The cost of a single nomattorn ey staff member was estimated to be the
average of these three, or $4:8,003 a year; The cost of employee benefits was calculated using Bureau of
Labor Statistics data showing that the average cost of providingbenefits to- a local government employee
was equal to 49% of their salary for management and professional employees, and 66% of their salary for
c 1er ical su pport workers."2 For the purposes of the assigned counsel analysis, the hourly rate for non-29*

29 Our data on appellate caseloads of providers were obtained directly irom the clerks of courts in each j udicial
department, to whom we are immensely grateful, These data omitted appeals from misdemeanor convictions,
however, which are typically heard in county court, as well as proceedings Lithe other categories mentioned in the
text.
‘T° 2012 Public Sector ami Public Interest Attorney Salary Report, National Association of Legal Professionals,
Washington DC, September 2012, page 14. The report goes on to show that attorneys with 2 years- o f experience are
paid an average of 856,0X9, those with 5:years 865,778, and those with 8-10 years 875,300. We used the entry-level
salary to keep our estimate o f the cost o f employing addHlonal attorneys as conservative as possible.
n M ay 2012 State Occupational Employment and Wage Estimates (New York), Bureau o f Labor Statistics, aval jable
at http://www,bls.uov/oes/current/oes nv.htm743-0000 (accessed 11/6/13).
*’2 March 2013 Employer 'Costsfor Employee Compensation (Table 3j. Bureau of Labor Statistics bulletin available
Mtp://www.bls.gov/news.release/archives/ecec _06122013.pdf /accessed 1176/13). The 49% figure was applied to
attorneys, the 66% figure to non-attorneys.
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attorneys was calculated from these same figures to be $42.59.33 While we make no comment on the
adequacy of these salaries, they are at least grounded in real-world data.

■■Expéfiditùres
Tire total amounts expended in 2012 were sought for each of the 129 programs in the-study, These
figureswere obtained from tlie UCS-195 submissions and each county-s annual report of indigent legal
services spending to the Office of State:Comptroller. Where the two:reports differed in the amount
reported, we chose the higher amount in order to be sure we captured all spending?4 Where neither
source could provide the data, we contacted providersdirectly. Expenditure data were successfully,
obtained for all 129 programs,

A n a ly s is

■
i nstituf tonal■FfrovidfeiiisUsing the caseload and attorney staffing data, weighted easeload-per-aftorney ratios were calculated.35
Whereas national stairdards suggest the weighted caseload per attorney in each program should be 367 or
lower, the 71 upstate providers in fact averaged 719 cases per attorney in 2012, alhiost double the
maximum Standards. Figure 1 shows the range in easeloads across all 71 providers.

Figure. 1; How Many Gases Are A ttorneys Taking in. Upstate
instituti onal Providers?
Analysis induces all 7/ providers
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3,1 This figure was based oil the assumptions o f a $48,003 annual salary, increased by 66% for fringe benefits,
divided across a working year o f 1,875 hours ($48.003 * i .66 / 1.875 = $42.50).
34 For the two programs for which 203 0 caseloads were obtained, 201Dspending figures were also used.
j5 Weighting cases transforms all caseload counts into misdemeanor-equivalent cases. Misdemeanor cases are
tlierefore weighted by a factor of 1, while family court and felony cases are weighted by 2,67 and appeals weighted
by 16. Stated in this way, a provider meets .national maximum .caseload limits when their weighted caseload Is
lower than 367.

three steps. First, caseload data were used to calculate how many full-time equivalent (FTE) attorneys
and FTE non-attorney personnel were needed to cover all the cases assigned to each program, Second,
tire numbers of FTE attorneys and non-attorneys already known to be present in each program were
subtracted to find the number of additional employees needed. Third, the cost of employing these
additional staff was calculated by multiplying those numbers by the salary data mentioned earlier. An
example is. shown in Table 2 using data from a provider in an upstate urban county.

Table 2: Example :of.Institutional Provider Analysis
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Taking'into account both attorney and non--attorney staff, just three of the: 71 institutional providers were
found to b^staffed at ievels that eomplied with maximum: national caseload limits in 2012. In order to
comply with those limits, a total of 567 new attorneys would need to have been on staff in those providers
in addition to the 654 already employed. 324 new non-attorney staff would also have been required in
addition to the 297 then employed. On average, employing these new staff won Id have required
institutional providers to increase their spending by 92% oyer what they actually spent in 201,2, Figure 2
shows the range of spending increases needed^ across the-state. The estimated total cost of employing
these required additional staff in all programs combined was $69360.191.

Sigure 2i By What Percentage D id Institutional Provider
Spending Need To increase?
A nafysis; includes all 71 providers.
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G f the 58 assigned counsel providers knowntolLS, caseload data were obtained for all but five, while
expenditure data were obtained for every program, The five missing programs accounted for
approximately. 3.1% o f the total spent on assigned counsel representation throughout the fifty-seven
upstate counties.36
Calculating tlie cost of bringing assigned counsel providers into compliance witji national standards
requiredtlu-eesteps, First, the total number of hottrs for both attorneys and non -attorneys required by
36The five missing programs expended S2,404,452 in: 2012,:out of a total o f S76,S46,114 in all upstate counties.

sta n d a rd s to co v er all cases assig n e d to th e pro g ram w as calcu lated . S eco n d , th e n u m b er o f h o u rs w a s

all other cases) and the calculated rate for non-attorneys ($42i50/hr) to find the total cost of ail,these hours
combined. Third, the result was compared to the amount actually spent by the program. Table 3 below
shows an example using data from an Assigned Counsel Program in an upstate, semi-rural county.

-Table 3 r Example-of Assigned Counsel Pro gram-Analysis---f
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47 of the 53 assign:ed eounsel prGgrams for which data were available were found; to have spent at lower1
levels than standards indicated was required. On average, these programs would have needed to increase
their spending by 67% in 20:12; to meet national standards. Figure 3 shows the range of spending
increases needed across the:siate. Thesum of the amounts required to be spent in all of these programs
combined: was $40,544,754. In order to account for the remaining 5 programs^ which accounted for 3.1%
of the total spent on assigned counsel in upstate counties, we Increased: our estimate by an equivalent
proportion. Accordingly, the amount needeefto bring all 58. programs into compliance with national
standards was estimated to be $41.8:54,342.37

Figure 3 :. By What Percentage Did. Assigned Counsel
'Spending Need to Increase?
Analysis based on datafrom 53 programs
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Adding the totals for institutional and assigned counsel providers, we estimate that a minimum of an
additional S i l l , 323 is required to bring the upstate counties of New York State into compliance with
maximum national .caseload limits.

n The five programs lacking data repmsented approximaieiy 3,1% of assigned counsel spending in alLupstate
ebtinties cornbined, We therefore assumed thatthe $40.544,754 of venfied need: across 53 programs represented
approximately 96.9% of the total need in all programs. Accordingly, the final: estimate for all 58 programs was
computed using the following arithmetic: $40,544,754 / 0,9 69 =' $41, $54,342.
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